COPARTNERS N -

Competition & Regulation
in®

Latest Competition Law Developments:
Turkey & Global

Turkiye'de ve Diinyada
Giincel Rekabet Hukuku Gelismeleri

Monthly Newsletter

Aylhk Biilten

January - Ocak 2023



https://www.linkedin.com/company/copartners-competitionandregulation

1ICOPARTNERS

Competition & Regulation

Latest Competition Law
Developments: Turkey & Global

X

Rekabet Kurumu - Turkish Competition Authority

Kurul Yerinde Incelemelerin Pesini ’
O\ site inspections slide

Birakacak Gibi Durmuyor

The Board seems unlikely to let on-

2022 senesi Rekabet Kurulunun ("Kurul") yerinde
incelemelerin zorlastirilmasi/engellenmesi kararlari
bakimindan olduk¢a tartigmali bir sene oldu.
Kurul'un ceza verdigi ve vermedigi (sinirli sayida)
kararlar disinda idare mahkemeleri de konuya iliskin
kararlariyla dikkat cekti. Belli ki mesele 2023
senesinde de giincel kalacak ciinkii 2023 Ocak ay1
icerisinde bes yeni yerinde inceleme kararinin
yayimlandi:

e 06.10.2022 tarih ve 22-45/659-283 sayih Naos
Kozmetik karar.

e 29.09.2022 tarih ve 22-44/646-278 sayih
Loreal karar.

e 15.09.2022 tarih ve 22-42/614-258 sayih
Softtech Yazilum karari.

e 15.09.2022 tarih ve 22-42/615-259 sayih
Vitelco Bilisim karar.

e 08.09.2022 tarih ve 22-41/573-234 sayih

Disamed karar1.

Kararlar detayl bir sekilde incelendiginde Kurul’un
yeni donemle birlikte yerinde incelemelerin
zorlastirllmasi/engellenmesi hususuna yonelik kati
tutumunu daha da kapsamli bir sekilde uygulayacagi
sonucu cikarilabilir. Nitekim anilan dosyalarda
geleneksel “yazigmalarin silinmesi” gerekcesinden
ziyade ihlalin farkll sekillerde de
gerceklestirilebilecegi ortaya kondu. Ornegin Naos
Kozmetik yerinde
baglamasinin ardindan meslek personeline normalde
kullanilmayan bir telefonun verilmesi ve WhatsApp
kullanilmadigina dair yaniltict beyan verilmesi
ihlalin varlig1 i¢in yeterli goriilmiigtiir.

kararinda incelemenin

2022 was a controversial year in terms of the
Turkish Competition Board's ("Board") decisions
regarding obstructing on-site inspections. In
addition to the decisions in both the Board imposed
and did not impose penalties (limited number of),
administrative courts also drew attention with their
decisions on the issue. Apparently, the issue will
remain topical in 2023 as five new on-site review
decisions were already published in January 2023:

e Naos Cosmetics decision dated 06.10.2022
and numbered 22-45/659-283.

e Loreal decision dated 29.09.2022 and
numbered 22-44/646-278.

o Softtech Software decision dated 15.09.2022
and numbered 22-42/614-258.

e Vitelco Informatics decision dated 15.09.2022
and numbered 22-42/615-259.

e Disamed decision dated 08.09.2022 and
numbered 22-41/573-234.

When the decisions are examined in detail, it can be
concluded that the Board will implement its strict
attitude towards obstructing on-site inspections
even more comprehensively with the new period. In
the aforementioned files, it was revealed that the
violation could be carried out in different ways
rather than the traditional "deletion of
correspondence". For instance, in the Naos
Cosmetics decision, it was deemed sufficient for
the existence of a violation that the personnel was
given a phone that was not normally used after the
on-site inspection started and a misleading
statement was given regarding WhatsApp was not
used.
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Yine Softtech Yazilim kararinda verilerin
silinmesinin yeterli olduguna ve iceriinin geri
getirilmesinin ~ degerlendirmeyi  etkilemeyecegi
yoniindeki tutumunu yineleyen Kurul, Vitelco
Bilisim kararinda da sirket diginda olan bir ¢alisanin
inceleme i¢in ¢agrilmasi iizerine hemen geldigini
ispat amaciyla figlerindeki
tutarlarin, calisanin geldigini iddia ettigi mesafenin
normal taksi bedelinden ¢ok daha diisiik olmasi
sebebiyle incelemenin bilingli olarak geciktirildigi
sonucuna vararak ceza uyguladi. Disamed kararinda
ise tegebbiis yetkilisinin tesebbiise gelmeyi ve
uyarilara ragmen Rekabet Kurumunun ("Kurum")
meslek personeliyle igbirligi yapmay1 reddetmesi
sebebiyle gec baglayan yerinde inceleme sebebiyle
idari para cezasi1 uygulandi.

kullanilan  taksi

Yukarida Ozetlenen kararlar Kurul'un yerinde
incelemenin engellenmesi/zorlastirilmasi
konusunun pesini birakmaya niyetinin olmadigini
acikca ortaya koyuyor. Kurul’'un  yerinde
incelemelere yoOnelik hassas yaklasimi sebebiyle
tesebbiislerin bir olas1 yerinde inceleme sirasinda
olabildiginde dikkatli hareket ederek meslek
personeliyle azami isbirligini tercih etmesi ve
yanhig/yaniltici ya da yanhis anlagilmaya miisait
beyan ve davraniglardan kaginmasi bu tiir kararlarin
say1isin1 azaltacaktir.

L

Latest Competition Law
Developments: Turkey & Global

In the Softtech Software decision, the Board
reapplied its stance that deletion of the data is
sufficient and that the retrieval of the content will
not affect the evaluation, and in the Vitelco Bilisim
decision, the Board concluded that the inspection
was deliberately delayed due to the fact that the
amounts on the taxi receipts used to prove that an
employee, who was out of the company, came
immediately upon being called for inspection were
much lower than the expected taxi fare for the
distance the employee claimed to have traveled and
imposed a fine. In the Disamed decision, the Board
imposed an administrative fine for the delayed on-
site inspection due to the refusal of the undertaking
official to come to the undertaking and cooperate
with  the Turkish  Competition Authority's
("Authority") staff despite the warnings.

The decisions summarized above make it clear that
the Board does not intend to let the issue of
obstruction of on-site inspections go unchallenged.
Due to the Board's sensitive approach towards on-
site inspections, the number of such decisions will be
reduced if undertakings act as carefully as possible
during a possible on-site inspection, prefer
maximum cooperation with professional staff and
avoid misleading or misunderstandable statements
and behaviors.
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Teknoloji Tesebbiisii Kavraminin
Kapsami Netlesiyor

&

Latest Competition Law
Developments: Turkey & Global

Clarifying the Scope of the Concept
of Technology Undertaking

2022 yilinda Tirk rekabet hukuku biinyesinde
birlesme ve devralma rejiminde 6nemli bir degisiklik
gerceklesti. 2010/4 sayili Rekabet Kurulu’ndan izin
Alinmas1  Gereken Birlesme ve Devralmalar
Hakkinda Teblig’de yapilan degisiklik ile birlikte
hem teknoloji tesebbiisii
kazandirildi, hem de izin alinmasi icin agsilmasi
gereken esikler giincellendi. Konuya iligkin detayh
degerlendirmelerimizi iceren 2022 yilinda dair

kavrami mevzuata

biiltenimize buradan ulasabilirsiniz.

Kurul daha once verdigi bazi kararlarla teknoloji
tesebbiisii kavraminin nasil yorumlanacagina ve
kapsaminin nasil belirlenecegine iligkin birtakim
ipuglar1  saglamigti.  2023’tin  ilk  giinlerinde
yayimlanan bir karar ise konuyu bir nebze daha
aydinlatti. Kurul 15.09.2022 tarih ve 22-42/625-261
sayili kararinda  Alleghany Corporation’in
(“Alleghany”) dolayli olarak devralinmasi iglemini
inceledi. Kararda reasiirans sirketlerinin sistemlerini
yonetmek iizere yazilim gelistirip bu iiriinlerin
liciincii taraflara satisini gerceklestirmesi “teknoloji

tesebbiisli” tanimi altinda yer alan finansal
teknolojiler ~ alaninda  aktif oldugu seklinde
yorumlanarak  2022°deki  degisiklik  uyarinca

esiklerin aranmayacagina ve islemin Kurul’un iznine
tabi olduguna karar verildi. Devre konu sirketin bir
istirakinin Tiirkiye’den ciro elde etmesinin ise
Tiirkiye cografi pazarinda faaliyet gdsterme sartini
sagladig1 belirtildi ve isleme izin verildi.

In 2022, a significant change took place in the
mergers and acquisitions regime under Turkish
competition law. With the amendment to the
Communiqué No. 2010/4 Concerning the Mergers
and Acquisitions Calling for the Authorization of the
Competition Board, both the concept of technology
undertaking was introduced to the legislation and the
thresholds to be exceeded in order to obtain
authorization were updated. You can access our
newsletter for 2022, which contains our detailed
evaluations on the subject, here.

In some of its previous decisions, the Board has
provided some clues on how the concept of
technology undertaking will be interpreted and its
scope will be determined. A decision published in
the first days of 2023 shed some more light on the
issue. In its decision dated 15.09.2022 and numbered
22-42/625-261, the Board analyzed the indirect
acquisition of Alleghany Corporation ("Alleghany").
It was decided that the development of software to
manage the systems of reinsurance companies and
the sale of these products to third parties was
interpreted as being active in the field of financial
technologies under the definition of "technology
undertaking" and that the thresholds would not be
sought as per the amendment in 2022 and that the
transaction was subject to the Board's authorization.
It was stated that the fact that a subsidiary of the
transferred company generates turnover from Turkey
fulfills the condition of operating in the Turkish
geographic
authorized.

market and the transaction was

|

Ocak-January 2023


https://www.linkedin.com/feed/update/urn:li:activity:7022968131799199744
https://www.linkedin.com/feed/update/urn:li:activity:7024740980985585664

1ICOPARTNERS

Competition & Regulation

Teknoloji ~ tesebbiisii ~ kavraminin ~ mevzuata
kazandirilmast bakimindan Kurul her ne kadar oncii
otoritelerden biri olsa ve diizenlemelerin kaleme
aliig1 tegebbiislere belirli bir oranda ongoriilebilirlik
saglasa da kavramin detayinin netlestigini soylemek
icin heniiz ¢cok erken. Daha once verdigi kararlarla
teknoloji  tegebbiisii kavrami baglaminda hem
faaliyet alan1 hem de yerel baglanti sartlarina yonelik
yaklagimim1 gosteren Kurul bu yaziya konu kararla
birlikte sistemlere yonelik yazilim  altyapisi
gelistirilmesi  faaliyetinin  teknoloji  tesebbiisii
faaliyeti kapsaminda oldugunu kabul etmis oldu.
Bunun yani sira dikkat ceken bir diger unsur ise
kararda tesebbiisiin “teknoloji tesebblisti”
nitelendirmesine sebep olan yazilim altyapisi
gelistirme faaliyeti disinda kalan faaliyetlerden
(Alleghany’nin tamamina sahip oldugu istiraki
aracilifiyla ozel treyler, 6zel nakliye ve mobilize is
pazarlari i¢in tasarim, iiretim ve hizmet c¢oziimleri
pazarinda) elde edilen gelirin Tiirkiye cografi
pazarinda faaliyet goOstermesi sartinin saglanmasi
icin yeterli goriilmesi oldu. Kurul’un teknoloji
tesebbiislerine yonelik — kararda da kendisini
gosteren — genis yorumlama egilimine kargilik
tesebbiislerin gelecekte Kurul’dan izin alinmasi
gereken islemlere yonelik daha hassas yaklagmasi ve
faaliyetlerinin kapsamimi detayli bir sekilde

belirtmesi stireclerin hizli ve etkin bir gekilde
ilerlemesine fayda saglayacaktir.

Latest Competition Law
Developments: Turkey & Global

Although the Board is one of the pioneering
authorities in terms of introducing the concept of
technology undertaking into the legislation and the
drafting of the regulations provides a certain degree
of predictability to undertakings, it is yet too early to
say that the details of the concept have been clarified
completely. In its previous decisions, the Board has
shown its approach to both the field of activity and
local nexus conditions in the context of the concept
of technology undertaking, and with the decision the
Board has accepted that the development of software
infrastructure for systems is within the scope of
technology undertaking activity. In addition, another
noteworthy element of the decision is that the
revenue generated from activities other than the
software infrastructure development activity (in the
market of design, production and service solutions
for the special trailer, special transportation and
mobilized business markets through Alleghany's
wholly-owned subsidiary), which qualifies the
undertaking as a "technology undertaking", is
deemed sufficient to meet the requirement to operate
in the geographical market of Turkey. In response to
the Board's tendency to
undertakings broadly, which is also evident in the
decision, undertakings should be more sensitive to
the transactions that require authorization from the
Board in the future and should specify the scope of
their activities in detail.

interpret technology
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Kurul'dan Arag¢ Kiralama Firmalan
Arasindaki Bilgi Degisimine
Miisamahali Yaklagim

Latest Competition Law
Developments: Turkey & Global

<= TheBoard's Tolerant Approach to
a;‘a Exchange of Information Between

Car Rental Firms

2023 yili Kurul’un mubhtelif alanlarda aktif oldugu
bir donemle bagladi. Bu donemde yayinlanan bir¢cok
birlesme ve devralma kararlarinin yani sira birtakim
Onarastirma ve sorusturmalarin da
sonu¢landirilmasia iligkin ~ kararlar
Bunlardan 6ne cikanlarindan birisi de Kurul’un arag
kiralama faaliyetlerinde bulunan tesebbiislerin 4054
sayili Kanun’un 4. maddesini ihlal ettigine yonelik
iddianin degerlendirildigi 21.07.2022 tarih ve 22-
33/26-212 sayili karar1 oldu. Kararda ihlal giiphesini
yatay diizeyde rakipler arasi bilgi degisimi iizerinden
degerlendiren Kurul nihayetinde Onarastirmanin
sorugturma acilmaksizin sonlandirilmasina karar
vermis olsa da Kurul’un yaklagimin1 gosteren bazi
degerlendirmeler 6nem arz ediyor.

yaymlandi.

Kurul dosya kapsaminda gercgeklestirilen yerinde
incelemeler  sirasinda  (muhtelif  sorusturma
taraflarindan farkli sayillarda ve bir kismi silsile
halinde olmak iizere) toplamda 104 delil elde
etmesine ragmen nihayetinde sorusturma agilmasina
dahi gerek gormedi. Dosyada belirtilen deliller
detayli bir sekilde incelendiginde ise yazigmalarin
iceriginde rakipler arasi1 bilgi degisimi sliphesi
dogurabilecek rakip bilgilerinin
gercekten de mevcut oldugunun varhigi Kurul
tarafindan da kabul edildigi goriiniiyor. Fakat bu
hususlarda Kurul, etki analizi benzeri ve tegebbiis
yanlis1 bir yaklagimla, s6z konusu bilgilerin ilgili
miisteriye yeni teklif sunulmasi ve boylece rekabetin
amaciyla kullanilabilecegi, rekabet
edemeyen tesebbiisiin bunun nedenini bulmaya
calisarak rekabet edebilir hale gelmeye cabaladigi
gibi gerekgelerle ilgili bilgilerin rekabete aykir1 amag
veya etkiye sahip olamayacagi gibi gerekgelere
dayanmayi tercih etti. Yine bazi belgeler topla dagit
tipi ihlal siiphesi (pazarin farkli seviyesinde yer alan
bir tesebbiis iizerinden gergeklestirilen dolayli bilgi
degisimi) olusturabilecek nitelikte olsa da Kurul’un
nereden alindig1 belli olmayan rakip bilgilerini dahi
pazarlik siireci kapsaminda miisterilerden alinan
bilgiler olarak degerlendirmesi dikkat cekici bir
diger unsur oldu.

ifadelerin  ve

artirilmasi

2023 started with a period in which the Board was
active in various areas. The Board issued several
merger and acquisition decisions, as well as
decisions to conclude preliminary and full-fledged
investigations. One of the most prominent decisions
was the Board's decision dated 21.07.2022 and
numbered 22-33/26-212, which
allegation that undertakings engaged in car rental
activities violated Article 4 of the Law No 4054. The
Board evaluated the suspicion of infringement based
on the exchange of information between competitors
at the horizontal level, and although the Board
ultimately decided to terminate the preliminary
investigation without a full-fledged investigation,
some evaluations indicating the Board's approach are
significant.

evaluated the

Although the Board obtained a total of 104 pieces of
evidence during the on-site inspections conducted
within the scope of the case (different numbers of
evidence from various parties to the investigation
and some of them in a series), the Board ultimately
did not even find it necessary to initiate a full-
fledged investigation. A detailed examination of the
evidence Board
acknowledged the existence of statements in the
correspondence that may give rise to the suspicion of
information exchange between competitors and the
existence of competitor information. However, in
these matters, the Board, with an effect analysis-like
and pro-undertaking approach, preferred to rely on
that the relevant information could not have an anti-
competitive object or effect, on the grounds that such
information could be used for the purpose of
presenting new offers to the relevant customer and
thus increasing competition, and that the undertaking
that cannot compete is trying to find out the reason
for this and trying to become competitive. It is also
noteworthy that even though some of the documents
may constitute suspicion of hub & spoke type
infringement (indirect exchange of information
through an undertaking at a different level of the
market), the Board considered even the competitor
information from which it was not clear where it was
obtained as information received from customers
within the scope of the bargaining process.

in the case reveals that the
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Rakipler arasi bilgi degisimi sinirlar1 tam olarak
belirli olmayan ve dénem donem hem otoritelerin
hem de doktrinin giindemini mesgul edebilen bir
alan. Kurul’un da bu yondeki tutumunun istikrarl
olmadigr  degerlendirilebilir. ~ Nitekim  farkh
dosyalarda rakipler arasi bilgi degisimine yoOnelik
degerlendirmesinde bazen diigiik bir ispat standardi
arayan Kurul’un, bu yazinin konusu dosyada oldugu
gibi yiiksek bir ispat standardi benimseyerek ihlalin

varliginin ~ objektif, somut ve siipheye yer

birakmayacak delillerle ortaya konulmasini istemesi
de s6z konusu olabiliyor. Uzun dénem arag kiralama
hizmetleri pazarin1 konu alan 6narastirma kararinda
son donemdeki yaklagiminin aksi yonde bir tutum
benimseyen Kurul’'un yeknesak bir
olugmasinin
Ongoriiliiyor.

ictihadinin
ise her halilkarda zaman alacagi

Latest Competition Law
Developments: Turkey & Global

The exchange of information between competitors is
an area with unclear boundaries, which may
periodically occupy the agenda of both the
authorities and the doctrine. It can be evaluated that
the Board's attitude in this area is not consistent. As
a matter of fact, the Board, which sometimes seeks a
low standard of proof in its assessment of the
exchange of information between competitors in
different cases, may also adopt a high standard of
proof, as in the case of this article, and require the
existence of the infringement to be demonstrated by
objective, concrete and beyond reasonable doubt
evidence. In its preliminary investigation decision on
the long-term car rental services market, the Board
adopted a contrary stance to its recent approach, and
it is expected that it will take time for the Board to
establish a uniform case law anyways.

Ocak-January 2023
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Kurul, veri taginabilirligine iliskin
sinirh sayidaki ictihadina bir
yenisini ekledi

Latest Competition Law
Developments: Turkey & Global

The Board added a new one to its
limited number of case law on data
portability

Kurum'un 17 Ocak 2023’te
gerekceli karar1 yayimlanan dosyada Kurul, DSM
Grup Damigmanlik Iletisim ve Satis Ticaret A.S. nin
(“Trendyol”) cevrimici yemek ve market siparis
pazarindaki uygulamalariyla Kanun’u ihlal ettigi
iddiasin1 inceledi. Kurul’un dikey smirlamalar1 4.
madde iizerinden, veri tasinabilirligini ise 6. madde
tizerinden ele aldig1 dosyanin sonucunda sorusturma
acilmasina yer olmadigina karar verildi.

internet sitesinde

Dosya kapsaminda ilgi ¢eken ilk unsur Kurul’un her
bir ilgili {irlin pazari bakimindan eski ictihatlarina
atiflarla detayli degerlendirmelere yer vermesi oldu.
Bu baglamda dosya kapsaminda ilgili liriin pazarlar
“cok kategorili e-pazaryerleri pazar1”, “cevrim igi
yemek siparisi-servisi platform hizmetleri pazar1” ve
“cevrim i¢i hizli tiiketim mallar1 siparigi-servisi
platform hizmetleri pazar1” olarak ii¢ grupta
incelendi. Her bir pazar aktif
tesebbiislerin pazar paylarini1 farkli cografi alanlarda
degerlendiren Kurul, pazardaki oyuncularin son
yillardaki pazar payr degisimlerine de kararinda
genis bir yer ayirdi. 4. madde degerlendirmesinde
yeniden satig fiyatinin tespitine yOnelik delil
bulunmadigina, miinhasirlik bakimindan tegebbiisiin
pazar paymni g6z Oniinde bulundurarak ilgili
sozlesmelerin grup muafiyeti kapsaminda olduguna,
EKM ("en ¢ok kayrilan miigteri") kosullarinin ise
herhangi bir takip veya ceza mekanizmasi olmamasi
sebebiyle grup muafiyeti kapsaminda olduguna
hiikmetti. Kullanicilarin verilerinin bagka
platformlara tasinmasina izin verilmedigi iddiasini
ise hakim durum iizerinden degerlendirirken, belirli
gorsellerin taginmasi bakimindan Ongoriilen bazi
sinirlamalarin tegebbiisiin Fikir ve Sanat Eserleri
Kanunu kapsaminda bir hakki oldugunun da alti
cizildi.

bakimindan

In the case whose reasoned decision was published
on the website of the Authority on January 17, 2023,
the Board examined the allegation that DSM Grup
Damgmanhk Iletisim ve Satis AS.
("Trendyol") violated the Law with its practices in
the online food and grocery ordering market. The
Board examined vertical restrictions under Article 4
and data portability under Article 6 and decided not
to initiate an investigation.

Ticaret

The first interesting element of the case is that the
Board made detailed evaluations with references to
its previous case law for each relevant product
market. In this context, the relevant product markets
were analyzed in three groups as "multi-category e-
marketplaces market", "online food ordering-service
platform services market" and "online fast moving
consumer goods ordering-service platform services
market". The Board evaluated the market shares of
active undertakings in different geographical areas
for each market, and allocated a wide space in its
decision to the market share changes of the players
in the market in recent years. In its Article 4
assessment, the Board ruled that there was no
evidence regarding resale price maintenance, that the
relevant agreements were within the scope of block
exemption considering the market share of the
undertaking in terms of exclusivity, and that the
MFC ("most favored customer") conditions were
within the scope of block exemption since there was
no monitoring or penalty mechanisms to be applied.
While evaluating the allegation that users were not
allowed to transfer their data to other platforms on
the basis of dominant position, it was underlined that
some of the restrictions foreseen in terms of the
transfer of certain images were a right of the
undertaking within the scope of the Law on
Intellectual and Artistic Works.

|
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Kurul’un dikey smirlamalara iligkin yaklagiminda
kayda deger bir farklilik goriilmeyen kararda veri
taginabilirligine iliskin bolim ozellikle onem arz
ediyor.  Nitekim son  donemde  platform
ekonomilerine yonelik diizenleme furyasi
kapsaminda bircok otoritenin ortak diizenledigi
konulardan biri olan veri taginabilirligi hususu
bilhassa son donemde Kurul’un da oldukca ilgisini
cekiyor. Yakin donemde Facebook ve Nadirkitap
kararlariyla daha 6nce konuya deginen Kurul anilan
kararlarla istikrarli bir sekilde konuyu hakim durum
tizerinden ele almay:1 tercih etti. Fakat Onceki
ictihadindan farkli olarak kararda, platform
niteligindeki tegebbiisiin muhtelif pazarlarda kisa
sirede Onemli bir pazar giicii kazanmig olmasi
detayli bir sekilde acgiklanmasina ragmen Kurul
herhangi bir ihlal tespitinde bulunmadi. Aym
zamanda Modanisa karar1 ile benzer bir sekilde fikri
miilkiyet hukuku ile rekabet hukukunun kesistigi
durumlarda Kurul rekabet hukuku baglaminda
sakincali goriilebilecek bir eylemin kanuni bir
korumaya dayandi§i durumlarda mesru kabul
edilebilecegine hiikmetti. Fakat Kurul farkli olarak
bu kez saglanan korumanin Ol¢iisiine iligkin daha
detayli degerlendirmelere girmekten kagindi. Yeni
dijital diinyada her gecen giin daha da on plana ¢ikan
fikri miilkiyet kavraminin rekabet hukukundaki
yansimalarina 6niimiizdeki donem daha da ¢ok sahit
olmamiz hi¢ kimse i¢in sasirtict olmayacak.

Latest Competition Law
Developments: Turkey & Global

The section on data portability is particularly
important in the decision, which does not show a
significant difference approach
regarding vertical restrictions. As a matter of fact,
data portability, which is one of the issues regulated
jointly by many authorities within the scope of the
recent trend of regulations on platform economies,
has attracted the Board's attention especially in the
recent period. The Board, which has recently
addressed the issue with its Facebook and Nadirkitap
decisions, has consistently preferred to address the
issue based on the abuse of dominance. However,
unlike its previous jurisprudence, the Board did not
find any violation despite the detailed explanation of
the fact that the undertaking, which is a platform,
gained significant market power in various markets
in a short period of time. At the same time, similar to
the Modanisa decision, in cases where intellectual
property law and competition law intersect, the
Board ruled that an action that may be considered
contestable in the context of competition law may be
considered legitimate when it is based on a legal
protection. However, unlike this time, the Board
refrained from going into more detailed evaluations
regarding the extent of the protection provided. It
will not be surprising for anyone that we will witness
more and more reflections of the concept of
intellectual property in competition law in the future,
as it is becoming more prominent in the new digital
world.

in the Board's
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Kurul'un YSFT Uygulamasina
Yonelik Miisamahali Yaklagim
Yeniden Katilagiyor

&

Latest Competition Law
Developments: Turkey & Global

The Board's Tolerant Approach
Towards RPM Implementation Is
Shifting Backwards

Gectigimiz ay Kurul, yeniden satig fiyatinin tespiti
("YSFT") iddiasina yonelik yiiriittiigii sorusturmanin
sonucunda aldig1 17.02.2022 tarihli ve 22-09/130-50
sayili Duru Bulgur kararinin gerekgesini, karardan
yaklagik 1 yil sonra yayimladi. Ilgili kararda YSFT
eyleminin piyasada etki dogurup dogurmamasina
bakilmaksizin ama¢ yoniinden rekabet ihlali olarak
degerlendirilmesi ©ne cikiyor. Bir baska deyisle
eylemin  varligi  ihlal ulasilmasi
bakimindan yeterli goriildii ve ayrica anlagmanin
uygulanmasi veya piyasada rekabeti
etkilerinin goriilmesi gibi hususlarin ispatlanmasina
ihtiya¢ duyulmadi.

sonucuna

bozucu

Kurul kararinda YSFT'yi amag¢ yoOniinden rekabet
ihlali olarak degerlendirdigi ictihadindan da
orneklere yer vererek yaklasimindaki istikrarim
devam ettirdigini belirtti:

¢ 04.03.2021 tarih ve 21-11/154-63 sayih Groupe
SEB kararsi;

e 26.03.2020 tarih ve 20-16/232-113 sayih
Baymak kararsi;

¢ 26.03.2020 tarih ve 20-16/231-112 sayih
Bellona karari;

e 12.03.2020 tarih ve 20-14/192-98 sayih
Akaryakit karari.

e 10.01.2019 tarih ve 19-03/23-10 sayih,
12.11.2019 tarih ve 19-39/610-263 sayih

Turkcell kararlari;
e 22.11.2018 tarih ve 18-44/703-345 sayih Sony
karari;

Fakat hatirlanacag1 lizere ABD tarafinda Yiiksek
Mahkemenin  Leegin  karar1  sonrast  YSFT
uygulamasinin  per se ihlal olduguna iliskin
neredeyse yiiz yillik yaklagim terk edilmis ve bu tiir
dikey kisitlamalar 1n etki analizine (“rule of
reason”) tabi tutularak olumlu etkileriyle olumsuz
etkilerinin karsilagtirilmas1 benimsenmisti. Ulkemiz
uygulamasinda da Kurul'un Leegin kararina atif ile
YSFT'ye iliskin hukuki c¢erceveyi degerlendirdigi
kararlar1 bulunuyordu (6rnegin, Kurul'un 13.01.2022
tarihli ve 22-03/48-19 say1ili karart).

Last month, the Board published the reasoned
version of its Duru Bulgur decision dated 17.02.2022
and numbered 22-09/130-50, which was taken as a
result of its investigation into the alleged resale price
maintenance ("RPM"), almost 1 year after the
decision. In the relevant decision, it stands out that
the RPM action is considered as a violation of
competition by object, regardless of whether it has
an effect on the market or not. In other words, the
existence of the action was deemed sufficient for the
conclusion of infringement and there was no need to
prove that the agreement was implemented or that it
had anti-competitive effects in the market.

In its decision, the Board cited examples from its
case law in which it evaluated RPM as a violation of
competition by object, and stated that it maintained
its consistency in its approach:

Groupe SEB decision dated 04.03.2021 and
numbered 21-11/154-63;

Baymak decision dated 26.03.2020 and numbered
20-16/232-113;

Bellona decision dated 26.03.2020 and numbered
20-16/231-112;

Akaryakit  decision dated 12.03.2020 and
numbered 20-14/192-98;
Turkcell decisions dated 10.01.2019 and

numbered 19-03/23-10, dated 12.11.2019 and
numbered 19-39/610-263;

Sony decision dated 22.11.2018 and numbered 18-
44/703-345;

However, after the Leegin decision of the Supreme
Court in the US, the almost century-old approach
that the RPM practice was per se violation, was
abandoned. Accordingly, such vertical restrictions
were subjected to effect analysis ("rule of reason")
and the positive effects were compared with the
negative ones. In Turkey, the Board had also some
decisions in which it evaluated the legal framework
regarding RPM with reference to the Leegin decision
(e.g., the Board's decision dated 13.01.2022 and
numbered 22-03/48-19).
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Bu siire¢ bir siireligine de olsa YSFT'nin amag
yoniinden ihlal olduguna iliskin kati yaklasimin
ABD'deki  gelismelere  paralel bir  gekilde
yumusayacagl izlenimi uyandirmigsa da Duru
Bulgur karariyla birlikte Kurul'un bahsi gegen
arglimanlara arttk kararlarinda yer vermedigi
goriiliilyor. Sonug¢ olarak YSFT'ye iliskin olas1 bir
yaklagim degisikliginin en azindan bir siire daha
ertelendigi degerlendiriliyor.

Her ne kadar geldigimiz noktada Kurul YSFT'yi
ama¢ yoniinden ihlal olarak degerlendirse de
uygulamanin piyasada etki dogurup dogurmamasi
veya etkisinin sinirli olmasi gibi hususlar idari para
cezasiin takdirinde rol oynamaya devam ediyor.
Somut dosyada da delillerin agirhikla ilgili
tesebbiisiin toplam cirosunun kiiciik bir kismini
sagladigi bolgeden elde edilmis olmasi dikkat
cekiyor. Kararda uygulamanin etkisinin sinirh
Olcekte oldugu degerlendirmesine yer verildigi ve bu
durumun hafifletici unsur olarak gbéz Oniinde
bulunduruldugu  goriiliiyor.  Kurul'un  giincel
yaklagimin1 gosterdigi karar neticesinde YSFT

uygulamasim sinirht bir piyasa etkisine sahip oldugu
dosyalarda dahi amag¢ yoOniinden rekabet aykiri
olarak kabul edilmesinin, akabinde etkilerin ihlalin
varligina iligkin degerlendirmeye dahil edilmeyecek
olmasi1 sebebiyle, ihlal tespiti ihtimalini arttirdigini
sOylemek miimkiin.

Latest Competition Law
Developments: Turkey & Global

Although this process, for a while, gave the
impression that the Board would soften its rigid
approach regarding the violation of the RPM by
object in line with the developments in the US, it is
seen that the Board no longer includes the
aforementioned arguments in its decisions with the
Duru Bulgur decision. As a result, it is considered
that a possible change in the Board's approach to
RPM has been postponed, at least for a while longer.

Although at this point, the Board considers RPM as a
violation by object, issues such as whether the
practice has an effect on the market or whether its
effect is limited continue to play a role in the
assessment of administrative fines. It is noteworthy
in the case that the evidence was mainly obtained
from the region where the relevant undertaking
generates a small portion of its total turnover. In the
decision, it is seen that the effect of the practice is
evaluated to be limited in scale and this is taken into
consideration as a mitigating factor. As a result of
the decision, which shows the Board's current
approach, it is possible to say that accepting the
RPM practice as anti-competitive by object even in
cases where it has a limited market effect increases
the likelihood of finding an infringement, since the
effects will not be included in the assessment of the
existence of the violation.
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Developments: Turkey & Global

Avrupa Birligi Komisyonu - European Commission

Spotify Komisyon'un Apple'a N Spotify urges Commission to

miidahale etmesi istegini yineledi

LN

intervene in Apple

17 Ocak 2023 tarihinde Spotify ile birlikte gesitli
sektorlerden 7 tesebbiis AB Komisyonu Kidemli
Baskan Yardimcis1 Margrethe Vestager'e ortak
cagrida bulundu. Komisyon'a acik
mektupta, Apple'a yaklasik 2 yil dnce teblig edilen
sorusturma raporunda ifade edilen rekabet karsiti
davraniglarin hala devam ettigi, tedbir alinmadi§i
takdirde tiiketici zararinin siirecegi ve ivedilikle
harekete gecilmesi gerektigi ifade edildi. Ayrica
DMA'in bagarisinin uygulama siiratiyle olciilecegi
vurgulanmakla beraber (i) Apple'in gegit bekgisi
tanimlamasinin Onceliklendirilmesi, (ii) tesebbiisiin
oldukca Onemli bir oyuncu oldugu uygulama

yoneltilen

magazalar1  pazarmma  iligkin  yiikiimliiliiklerin
saglanmas1 ve (iii) gecit bekgisi adaylarinin
ongoriilen  kurallarin ~ giivenlik  ve  gizlilik

gerekceleriyle etrafindan dolanmasinin engellenmesi
talep edildi. Tegebbiisleri ac¢ik mektubu kaleme
almaya iten sebep sonug gormek
bakimindan olaylarin arka planina gdz atmakta fayda

zincirini
var.

Komisyon, Nisan 2021°de ilettigi sorusturma
raporunda, Apple’in App Store aracilifiyla hakim
kotiiye kullandigin1  iddia  etmisgti.
Komisyon'un miizik yayin1 pazarindaki rekabetin
bozulduguna iliskin gosterdigi gerekceler arasinda
ise Apple’in uygulama magazasi iizerinde faaliyet
gosteren uygulama geligtiricilerle yaptig1
sozlesmelerde uyguladig1 iki kural bulunmaktaydi:
(i) Apple'm kendi uygulama i¢i 6deme yontemini
zorunlu tutmasi ve bu sayede %30 komisyon elde
etmesi, (ii) uygulama gelistiricilerin kullanicilari
uygulama disindaki alternatif 6deme yontemlerinden
haberdar etmesini engellemesi. Ancak Komisyon'un
Spotify'in sikayeti sonrasi aradan gecen 4 seneye
ragmen halen kararim1 agiklamamast elestirilere
sebep oldu.

durumunu

On January 17, 2023, Spotify and 7 other
undertakings from various sectors made a joint call
to Margrethe Vestager, Senior Vice President of the
EU Commission. In the open letter addressed to the
Commission, it was stated that the anti-competitive
behavior stated in the investigation report notified to
Apple almost 2 years ago is still continuing, that
consumer harm will continue unless measures are
implemented and that urgent action should be taken.
Furthermore, while emphasizing that the success of
the DMA will be measured by the speed of
implementation, it is requested that (i) Apple's
gatekeeper designation should be prioritized, (ii)
obligations regarding the app store market, in which
the undertaking is a significant actor, should be
ensured, and (iii) prospective gatekeepers should be
prevented from circumventing the prescribed rules
on security and privacy grounds. In order to see the
cause and effect chain that led the undertakings to
write the open letter, it is worth taking a look at the
background.

In its investigation report, which was delivered on
April 2021, the Commission alleged that Apple had
abused its dominant position through the App Store.
The Commission's justification for the distortion of
competition in the music streaming market included
two rules that Apple enforced in its contracts with
app developers operating on the App Store: (i)
requiring Apple to use its own in-app payment
method, thereby earning a 30% commission, and (ii)
preventing app developers from informing users of
alternative payment methods outside the app.
However, the Commission's failure to announce its
decision four years after Spotify's complaint has led
to criticism.

L
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Gectigimiz sene Hollanda Rekabet Otoritesinin
Apple'a yonelik paralel rekabetci endiselerden
kaynaklanan c¢opcatanlik uygulamalar1 6zelinde
vermis oldugu tedbir kararlarina tesebbiisiin uyum
saglamadiginin ve bu sebeple idari para cezasina
carptirildiginin hatirlatilmasinda da fayda var.

Geleneksel rekabet hukuku araglarmin agir isliyor
olmasi,
sebepleri arasinda siklikla dile getiriliyordu. Nitekim
gectigimiz sene yiiriirliige giren DMA hiikiimleri ile
birlikte gecit bekgisi platformlarin eylemlerinin
etkilerinin gosterilmesi de rafa kaldirilmig oldu.
Komisyon'un bir karara varmamasinin nedeni,
Apple'in sorusturmaya konu eylemlerinin DMA'de
diizenlenmis olmast olabilir. Dolayisiyla
Komisyonun = DMA  biinyesinde = Ongoriilen
yiikiimliiliiklere uyulmasi i¢in son tarih olan Mart
2024t bekleyerek soz konusu davraniglarin
dogrudan  yasaklanmasim  tercih  ettigi de
savunulabilir.  Ancak  sorusturma

iletilmesiyle = siirecin  biiyiik  bir
tamamlanmis oldugunu da belirtmekte fayda var.
Rekabet hukuku cevrelerinde bu siirecin devamina
yonelik iic olasi
Oniimiizdeki donemde Apple taahhiitlerini sunabilir,
Komisyon ihlal karar1 verebilir veya tanimlayacagi
gecitbekgilerinin  DMA  yiikiimliiliiklerine uyum
saglamasi gereken tarihi bekleyebilir.

onciill diizenleme ihtiyacinin  baslica

raporunun
kisminin

senaryo On plana ¢ikiyor.

Latest Competition Law
Developments: Turkey & Global

It should also be reminded that last year, the
undertaking did not comply with the measures
imposed by the Netherlands Authority for
Consumers and Markets against Apple in relation to
matchmaking apps arising from similar competition
concerns and was therefore fined.

The slow functioning of traditional competition law
tools was frequently cited as one of the main reasons
for the need for ex ante regulation. Indeed, with the
DMA provisions that entered into force last year, the
demonstration of the effects of the actions of
gatekeeper platforms was put aside. The
Commission's failure to reach a decision may be due
to the fact that Apple's actions subject to the
investigation were regulated under the DMA.
Therefore, it could also be argued that the
Commission chose to wait until March 2024, the
deadline for compliance with the obligations set out
in the DMA, to directly prohibit the conduct in
question. However, it is worth noting that most of
the process has been completed with the submission
of the statement of objections. In competition law
circles, three possible scenarios for the continuation
of this process come to the fore. In the coming
period, Apple may submit its commitments, the
Commission may decide on a violation, or it may
wait for the date by which the gatekeepers it will
designate must comply with the DMA obligations.
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Komisyon Dijital Platformlara
Yonelik Uzmanlagmis Yeni Bir
Direktorlik Kurdugunu Duyurdu

st

Latest Competition Law
Developments: Turkey & Global

Commission Announces the
Establishment of a New Directorate
Specialized in Digital Platforms

16 Ocak 2023 tarihinde Komisyon’un Dijital
Platform Birimi resmi sitesinde yayinlandi. Buna
gore gectigimiz sene nihai hali yiiriirlige giren
Digital Piyasalar Kanunu’nun (Digital Markets Act)
yiirlirliigiinii takip edecek ve halihazirda devam eden
dijital sektordeki rekabet hukuku dosyalarinda gorev
alacak yeni bir birim olusturdu. 32 kisiden olugsan
ilgili birimin organizasyon yapisina da giiniimiiz
itibariyle resmi siteden erigilebiliyor.

Farkli otoriteler son donemde dijital piyasalarin
ozellikle mercek altina alinmasi i¢in uzmanlagmis
birimler kurmay1 tercih edebiliyor. Bunun bir diger
Ornegini de yine yakin zamanda Birlesik Krallik
bilinyesinde kurulan Dijital Pazarlar Birimi (Digital
Markets Unit) ile gormiistiik. AB Komisyonu da
piyasalarin girift yapisinin gerektirdigi uzmanligi ve
is ylikiinli goz onitinde bulundurarak farkli bir birim
kurma yolunu tercih etmis gibi goriiniiyor.

Benzer bir yapimin Tirkiye icin de gerekli olup
olmadig: ise tartisilabilir. Nitekim gectigimiz sene
yiirtirliige giren E-Ticaret Kanunu Degisikligi ve
Yonetmeliginin yan1 sira Digital Markets Act
benzeri bir kanun degisikligi tasarist da yakin
zamanda gilin yiiziine ¢ikmisti. Giliniimiizde dahi
yogun bir i yiikii altinda olan ve sorusturma siireleri
bir hayli siiren Kurul’un yeterli teskilata sahip olup
olmadig1 yoniinde tartismalar da devam ediyor.
Biitiin bu degisikliklerin getirdigi is yiikiiniin
altindan kalkilabilmesi icin Kurul tarafinda da boyle
bir tercih yapilarak yeni alimlarin yapilmasi ve
uzmanlagmig departmanlar veya
olusturulmasi ¢ok da imkansiz goriinmiiyor. Aslinda
Kurul’un organizasyon semasi incelendiginde yakin
zamanda kurulan Biligim ve Teknoloji Dairesi’nin de
dahil oldugu 3. baskan yardimcisina bagh grupta
hicbir denetim ve uygulama dairesi bulunmamasi da
dikkat cekiyor. Devam eden siirecte Kurul’un bu
daireyi 0zel bir komite gibi konumlandirmay1 segip
secmeyecegini ise her birlikte gorecegiz.

birimler

On January 16, 2023, the Commission's Digital
Platform Unit was published on its official website.
Accordingly, a new unit has been established to
monitor the implementation of the Digital Markets
Act, which finalized and entered into force last year,
and to take part in ongoing competition law cases in
the digital sector. The organizational structure of the
32-person unit is now available on the official
website.

Recently, different authorities have been leaning
towards establishing specialized units to scrutinize
digital markets. We have seen another example of
this with the recently established Digital Markets
Unit in the United Kingdom. The EU Commission
also seems to have preferred to establish a different
unit, taking into account the expertise and workload
required by the complex structure of the markets.

It is debatable whether a similar structure is
necessary for Tiirkiye. As a matter of fact, in
addition to the E-Commerce Law Amendment and
Regulation that entered into force last year, a draft
law amendment similar to the Digital Markets Act
has recently come to light. Even today, there are
ongoing debates as to whether the Board, which is
under a heavy workload and has a long investigation
period, has a sufficient organizational structure. In
order to cope with the workload brought about by all
these changes, it does not seem impossible for the
Board to make new hires and create specialized
departments or units. In fact, when the
organizational chart of the Board is examined, it is
noteworthy that there are no supervision and
enforcement departments in the group under the 3rd
vice president, which also includes the recently
established Department of and
Technology. It remains to be seen whether the Board
will choose to position this department as a special
committee in the ongoing process.

Information
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Avrupa Birligi Adalet Divani - Court of Justice of the
European Union

ABAD'dan Hakim Durum
Dosyalarinda Ekonomik Biitiinliik
ve Etki Analizi Kavramlarina Dair

Onemli Karar

m

Striking Decision from the CJEU
on the Concepts of Economic Unity
and Effect Analysis in Dominant
Position Cases

19 Ocak 2023 tarihinde Avrupa Birligi Adalet
Divami ("ABAD") Italyan Danistayr tarafindan
yapilan, esas itibariyle iki temel soruya cevap arayan
bagvuruya iligkin 6n kararin verdi.

Kararin arka planinda italyan Rekabet Otoritesi
("ACGM") 2017 yilinda Unilever'e paketlenmis
dondurma dagitimi pazarinda bazi satis noktalarina
yonelik miinhasirlik uygulamalar1 sebebiyle hakim
durumunu koétiiye kullandig1 gerekgesiyle idari para
cezast uygulamisti. ACGM kararmmin iki unsuru
ozellikle one ¢ikmaktaydi:

e Karara konu miinhasirlik hiikiimleri, dogrudan
Unilever'in  akdettigi  sozlesmeler
distribiitorler ile satig noktalari
sozlesmelerde yer almasma ragmen ACGM,
tedarikci konumundaki tesebbiis ile
distribiitorleri arasinda bir "ekonomik biitiinliik"
oldugu gerekcesiyle distribiitorlerinin
eylemlerinden Unilever'i sorumlu tutmustu.

e Ayrica Unlieverin  uygulamanin
rakipleri ~ dislamadigim1 ~ gosteren  iktisadi
calismalari, otoritenin bu calismalar1 inceleme
yiikiimliiliigii bulunmadig1 gerekcesiyle ACGM
tarafindan dikkate alinmamusti.

yerine
arasindaki

kararda

On January 19, 2023, the Court of Justice of the
European Union ("CJEU") delivered its preliminary
ruling on an application filed by the Italian Council
of State, which essentially seeks answers to two
main questions.

The background of the decision is that in 2017, the
Italian Competition Authority ("ACGM") imposed
an administrative fine on Unilever for abusing its
dominant position in the market for the distribution
of packaged ice cream due to the exclusivity of
certain points of sale. Two elements of the ACGM
decision were particularly prominent:

e The ACGM held Unilever responsible for the
actions of its distributors on the grounds that
there was an "economic unity" between the
undertaking as a supplier and its distributors,
even though the exclusivity provisions subject to
the decision were included in the contracts
between the distributors and sales outlets, rather
than in the contracts concluded directly by
Unilever.

e Moreover, in the decision, Unliever's economic
studies showing that the practice did not exclude
competitors were not taken into account by the
ACGM on the grounds that the authority was not
obliged to examine these studies.
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Unilever kararm iptali icin Italyan Damstayina
gittiginde ise yiiksek mahkemenin ABAD'n bu iki
konuya iligkin goriislinii 6grenmek icin basvuruda
bulunmast sonrasi ABAD konuyu, Avrupa
Birligi'nin Isleyisine Dair Anlasma'nin 102. maddesi
kapsaminda degerlendirdi. ABAD, miinhasirlik
uygulamalart iiretici tarafindan tek tarafli olarak
kararlagtinllan ve distribiitorler araciligiyla yerine
getirilen bir politikanin parcast ise eylemlerin
iireticiye atfedilebilecegine hiikmetti. Bunun yani
sira  hakim durumun kotiiye kullanilmasinin
miinhasirlik yoluyla gerceklestigi hallerde etkilerin
gdz Oniinde bulundurulmasina yonelik Intel
ictihadim tekrar eden ABAD her ne kadar rekabet
otoritesinin bir iktisadi analiz yontemi olan "esit
etkinlikteki rakip" testini gerceklestirmesi ihtiyari
olsa da boyle bir testin sonuclarinin idari prosediir
sirasinda ilgili tesebbiis tarafindan sunulmasi halinde
rekabet  otoritesinin degerlendirmesi
gerektigine karar verdi.

bunu

ABAD''m ve rekabet otoritesinin, ilgili tesebbiisiin
distribiitorlerinin ~ eylemlerinden  sorumluluguna
ilisgkin yorumu her ne kadar paralel sonuclara varsa
da birbirinden farklihik arz ettigi noktalar da
bulunuyor. Rekabet otoritesi, ilgili tesebbiisiin
sorumlulugunu ekonomik biitiinlik kavrami ile
aciklarken uygulanan idari para cezasini da Unilever
ve distribiitorlerinin  toplam  cirolarina  gore
hesaplamigti. Buna karsilik ABAD ise ekonomik
biitiinliik kavramina mesafeli yaklagsmistir. Bunun
yerine distribiitorlerin bagimsiz hareket etmekten
ziyade s0z konusu tesebbiisiin ticari politikasinin ve
diglayict uygulamanin bir aracisi oldugu hallerde,
tesebbiisiin s6z konusu davramigin faili olarak ve
bundan tek bagsina olarak  kabul
edilebilecegini belirtmistir. Karar ile birlikte karine
olarak hakim durumdaki firmanin uyguladigi
miinhasirlik hiikiimlerinin ihlal oldugunun karine
olarak kabul edilmesine yonelik yaklagimin
terkedildigi Intel kararindaki kriterlerin esas alinarak
etki analizine vurgu yapilmas: ise kararin dikkat
ceken bir diger yoniinii olusturuyor.

sorumlu

JULASE & mpny

Latest Competition Law
Developments: Turkey & Global

When Unilever appealed to the Italian Council of
State for annulment of the decision, the CJEU
evaluated the matter under Article 102 of the Treaty
on the Functioning of the European Union after the
high court requested CJEU's opinion on these two
issues. The CJEU ruled that if the exclusivity
practices are part of a policy unilaterally decided by
the supplier and implemented through distributors,
the actions can be attributed to the supplier. The
CJEU also reiterated its Intel case law on the
consideration of effects where the abuse of a
dominant position occurs through exclusivity, and
held that although it is optional for the competition
authority to carry out an economic analysis of the "as
efficient competitor” test, the competition authority
must consider the results of such a test if they are
submitted by the undertaking concerned during the
administrative procedure.

Although the CJEU's and the competition authority's
interpretation  of  the undertaking's
responsibility for the acts of its distributors has
parallel conclusions, there are also points of
divergence. The competition authority explained the
relevant undertaking's liability with the concept of
economic unity and calculated the administrative
fine based on the total turnover of Unilever and its
distributors. On the other hand, the CJEU distanced
itself from the concept of economic integrity.
Instead, the CJEU distanced itself from the concept
of economic unity, stating that
distributors, rather than acting independently, are an
agent of the undertaking's commercial policy and
exclusionary practice, the undertaking may be
regarded as the perpetrator of the conduct in question
and solely responsible for it. Another noteworthy
aspect of the decision is the emphasis on effect
analysis based on the criteria in the Intel decision,
where the approach of accepting the exclusivity
provisions applied by the dominant company as a
presumption of violation was abandoned.

relevant

where the
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Latest Competition Law
Developments: Turkey & Global

Competition Bureau
Canada

Kanada Rekabet Burosu - Competition Bureau Canada

ABD ve Portekiz'den Sonra Kanada
da Isgiicii Piyasalarina Yonelik
Kilavuz Cikard:

T

Canada Publishes Guidelines for
Labor Markets Following the US
and Portugal

18 Ocak 2023 tarihinde Kanada Rekabet Biirosu
licret sabitleme ve calisan ayartmama anlagsmalarina
yonelik  hazirlanan taslagim1  kamu
goriislerine acti. Otorite tarafindan yapilan duyuruda
ilgililerin 18 Ocak ile 17 Mart 2023 tarihleri arasinda
taslaga yonelik geri doniislerini iletmesi gerektigi
ifade edildi

kilavuzun

Haziran 2022 tarihinde rekabet mevzuatina eklenen
kural ile iggiicli pazarlarinda iicret sabitlemeye ve
calisan  hareketliligini  kisitlamaya  yOnelik
anlagmalara karg1 rekabetin korunmasi1 amaglanmaigti.
Anilan degisiklik ile birlikte bu tiir anlagmalarin
isglicii piyasalarinda etkin kaynak dagilimimni ve
dolayisiyla rekabeti sinirlandigr kabul edilmisti.
2023 yazinda yiiriirliige girecek hiikmiin ise yalnizca
yiirtirliik tarihinden sonra akdedilecek anlagsmalara
(daha o©nceki tarihte akdedilen anlagmalarin
tekrarlanmasi1 veya uygulanmasi dahil olmak iizere)
uygulanmasi  planlamiyor. Esasen  halihazirda
Biiro'nun bu tiir anlagsmalar1 inceleme yetkisinin
yasal tabani olsa da yeni kural ile birlikte bu tiir
anlagsmalarin per se ihlal olarak kabul edilecegi,
makul siiphenin Otesinde bir ispat standardi
aranacagi ve onemli cezai yaptirimlarin ongorildiigii
ifade ediliyor. Son olarak ise ilgili kuralin yalnizca
bagimsiz calisanlar arasinda yapilan anlagsmalara

uygulanacaginin, igverenler acisindan ise {iriin

tedariki agisindan rekabet edilmesi gibi bir sartin
bulunmadiginin belirtilmesinde fayda var. Bu tiir
uygulamalarin muafiyet ve pismanlik programlari
kapsaminda oldugunun da Ongoriildiigii taslak ile
cezai yaptirimlarin yan1 sira benzer kavramlarla ilgili
anlagmalar arasindaki baglanti da kuruluyor.

On January 18, 2023, the Competition Bureau of
Canada opened the draft guidelines for wage fixing
and no-poach agreementsfor for public comment.
The Authority announced that interested parties
should provide their feedback on the draft between
January 18 and March 17, 2023.

With the newly added rule to the competition
legislation in June 2022, it was aimed to protect
competition against agreements to fix wages and
restrict employee mobility in labor markets. With
this amendment, it was recognized that
agreements limit the efficient allocation of resources
in labor markets and hence competition. The
provision, which would come into force in the
summer of 2023, is planned to apply only to
agreements the effective date
(including the repetition or implementation of
agreements concluded at an earlier date). Although
there is already a legal basis for the Bureau's
authority to investigate such agreements, the new
rule will recognize such agreements as per se
violations, require a standard of proof beyond
reasonable doubt, and provide for significant
criminal sanctions. Finally, it is worth noting that the
rule will only apply to agreements
independent employees, and that there
requirement for employers to compete in terms of
product supply. The draft also stipulates that such
practices are within the scope of exemption and
leniency programs, and establishes the link between
criminal sanctions and agreements related to similar
concepts.

such

concluded after

between
is no
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Isgiicii piyasalar platformlarla birlikte son senelerin
en onemli giindem maddelerinin basinda geliyor.
Isbu calisma biinyesinde dahi aktarildig: iizere ABD
tarafinda  rekabet etmeme yikiimliiliiklerinin
yasaklanmasina yonelik eylem plani noktasina kadar
gelen siire¢ esasen isgiicii piyasalarinda akdedilen
anlagsmalarda bulunan calisan ayartmama veya iicret
sabitleme yoniindeki hiikiimlere yonelik
sorusturmalarla baslamisti. Son yillarda Portekiz'de
de giindem olan konuya gectigimiz giinlerde Ingiliz
Rekabet Otoritesi de dahil oldu. Ulkemiz biinyesinde
ise her ne kadar bugiine kadar Kurum bu konuya
iliskin siirli  bir ictihada sahip olmugsa da

bugiinlerde isgiicii piyasalarina yonelik sozli

savunma asamasina gelmig bir sorugturma oldugu da
biliniyor.

Latest Competition Law
Developments: Turkey & Global

Labor markets, together with platforms, have been at
the top of the agenda in recent years. As also
reported in this study, the process leading up to the
US action plan to ban non-competition obligations
started with investigations into no-poach or wage-
fixing clauses in labor market agreements. In recent
years, the issue has also been on the agenda in
Portugal, and the British Competition Authority has
recently joined in on the discussion. In Turkey,
although the Authority has a limited case law on this
issue so far, it is known that there is an investigation
on labor markets that has reached the oral defense
stage.
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Latest Competition Law
Developments: Turkey & Global

ABD Adalet Bakanligi - US Department of Justice

FTC Calisanlara Getirilen Rekabet
Etmeme Yukumluluklerini Hedefe
Koydu

(;3 FTC Targets Non-Compete
(& Obligations Imposed on Employees

Isgiicii piyasalarma yonelik rekabet otoritelerinin
kiiresel ~ olgekteki trendi bir kenarda
siiredursun, konuya iligkin ilgi cekici bir gelisme
Amerika Birlesik Devletleri tarafinda yasandi. 5
Ocak 2023 tarihinde yayinladigr duyuru ile FTC
(Federal Ticaret Komisyonu) “adil olmayan rekabet
yontemi” olarak tamimladigt rekabet etmeme
ylikiimliliigiinin  (“REY”) isverenler tarafindan
calisanlarina OngoOrmesini yasaklayan bir teklifi
kamunun goriiglerine sundu. Diizenleme ile bir
isverenin caligam1 ile REY igeren bir sozlesmeye
girmesinin, girmeye tesebbiis etmesinin veya mevcut
bir REY’i yasaklanmasi
planlaniyor. 1Ilgili teklifin yasalasmasi halinde
bagimsiz yiiklenicilere ve bir bagh
olmasindan bagimsiz olarak herhangi bir igveren icin
calisan  herkese  uygulanacagi  Ongoriiliiyor.
Diizenleme ile REY’lerin  gecerli
olmadiginin iscgilere acik bir sekilde bildirilmesi
yiikiimliiliigiiniin sira  REY
cikabilecek hiikiimlerin de yasaklamaya tabi olmasi
da hiikme aliniyor.

eylem

devam ettirmesinin

licrete

mevcut

yant sonucuna

FTC tarafindan yapilan aciklamada bu yeni kural
sayesinde caliganlarin maaglarinin senelik ortalama
300 milyar ABD kadar artacagi ve 30 milyondan
fazla calisanin kariyer firsatlarinin genisleyecegi
iddia edildi. Rekabet etmeme yasaklarinin
calisanlarin igverenler karsisinda diisiik pazarlik
giiciine sahip oldugu vurgulanarak isverenlerin bu
tir yasaklar1 calisan icretlerinin baskilanmasi igin
kullandigimin tespit edildigi de ifade edildi. FTC
Bagkam1  Lina  Khan iliskin
degerlendirmesinde is degistirme oOzgiirliigiiniin
ekonomik bagimsizligin ve rekabetci bir ekonominin
hayati unsuru oldugunu vurguladi.

diizenlemeye

While the global trend of competition authorities'
action on labor markets continues, an interesting
development on the subject has taken place in the
United States. On January 5, 2023, the Federal Trade
Commission (FTC) published for public comment a
proposal to prohibit employers from imposing non-
compete obligations ("NCOs") on their employees,
which it defines as "unfair methods of competition".
The proposal would prohibit an employer from
entering into, attempting to enter into, or continuing
an existing agreement which contains non-compete
clause with an employee. If enacted, the proposal
would apply to independent contractors and anyone
working for any employer, regardless of
compensation. In addition to the obligation to clearly
notify workers that existing NCOs are no longer
valid, the regulation also provides that provisions
that may result in an NCO will also be subject to the
prohibition.

In a statement released by the FTC, the FTC claimed
that the new rule would increase workers' wages by
an average of USD 300 billion annually and expand
career opportunities for more than 30 million
workers. Emphasizing that non-compete bans give
employees less bargaining power  Vis-a-vis
employers, it was also stated that employers have
been found to use such bans to suppress employee
wages. In her assessment of the regulation, FTC
Chair Lina Khan emphasized that freedom to change
jobs is a vital element of economic independence
and a competitive economy.

L
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Bilindigi gibi son dénemde isgiicii piyasalari, Kurul
da dahil olmak {iizere, bircok otoritenin giindeminde.
Fakat bu siirecin esasen Amerika’da Silikon Vadisi
arasinda yapilan calisan ayartmama anlagmalarina
yonelik sorugturmalarin 6nayak oldugu da iddia
edilebilir. Her ne kadar Amerikan antitrost hukuku
yapisi itibariyle Kurul’'un da dahil oldugu Avrupa
uygulamasindan esashi noktalarda ayrigsa da
gecmiste  Kurul’'un farkli donemlerde ABD
tarafindaki gelismelere ayak uydurduguna sahit
olmustuk YSFT
Yaklasum

(0rnegin  yukanda "Kurul'un

Uygulamasina Yonelik Miisamahali

Yeniden Katilagiyor" baghiginda bahsedilen Leegin
kararinda oldugu iizere). ABD’de dahi heniiz kamu
goriiglerine acilan teklifin etkilerini gormemize daha
zaman olsa da isgiicli piyasalarinin bir siire daha
rekabet hukuku giindemini, gerek kiiresel gerek
ulusal dlcekte, mesgul etmesi 6ngoriiliiyor.

Latest Competition Law
Developments: Turkey & Global

As is well known, labor markets have recently been
on the agenda of many authorities, including the
Board. Furthermore, it can also be argued that the
investigations into no-poach agreements between
Silicon Valley in the US paved the way of this
process. Although the structure of US antitrust law
differs in fundamental ways from European practice,
including that of the Board, we have seen in the past
that the Board has at different times kept pace with
developments on the US side (for example, as in the
Leegin decision mentioned above under the heading
"TThe Board's Tolerant Approach Towards RPM
Implementation Is Shifting Backwards"). Even in the
US, the effects of the proposal, which is still open
for public comment, are yet to be seen, but it is
expected that labor markets will occupy the
competition agenda, both globally
nationally, for some time.

law and
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Dijital Reklamcilik Teknolojileri ve i§
Modelleri Biitiin Boyutlariyla Ele

Latest Competition Law
Developments: Turkey & Global

Digital Advertising Technologies

m% and Business Models will be

Aliniyor Scrutinized in All Dimensions
Adalet Bakanligi, 8 eyalet ile birlikte dijital The US Department of Justice ("DoJ"), along with 8
reklamcilik teknolojileri {irlinlerinde uyguladigi states, filed a civil antitrust suit against Google for
dislayic1  eylemler ve devralmalar vasitasiyla alleged monopolization of digital advertising

tekellestigi iddiasina dayali olarak Google’a dava
acti. Hatirlanacag: iizere 2020 yilinda da Adalet
Bakanlig1, bu davanin konusu olan dijital reklamcilik
teknolojisi pazarlarindan farkli pazarlar olan arama
ve arama reklamciligi pazarlarinda tekellestigi
gerekcesiyle Google aleyhine bir dava daha agmaigti.

Gectigimiz ay sunulan dava dilekg¢esindeki iddialarin

temelinde  Google’in  kilit  nitelikteki  dijital
reklamcilik  teknolojilerinde (ad tech  stack)
tekellestigi, bu alandaki rakiplerini devralmalar

yoluyla etkisiz hale getirdigi yOniinde. Reklam
teknolojileri araglari, yayincilarin reklam alanlarini
satarak gelir elde etmesi ve reklamcilarin bu reklam
alanlarim1  satin alarak potansiyel miisterilerine
ulagmasi bakimindan 6nem arz ediyor. Tazminat ve
tedbir taleplerine ek olarak, otoriteler tarafindan
gecmiste  izin devralmalarin  elden
cikarilmasinin da tartisma konusu olan dosya
kapsaminda Google'in iddia edilen rekabete aykiri
davranislari1  asagidaki gibi kategorize etmek
miimkiin:

verilen

¢ Rakipleri Devralmak: Web sitesi yayincilar
tarafindan reklam alani satmak icin kullanilan
temel dijital reklam araclar1 iizerinde kontrol
elde etmek icin bir dizi devralma modeli

uygulamak;
¢ Google'n Araclarmi Benimsemeye
Zorlamak: Web sitesi yayincilarini, kendi

reklam sunucusunun kullanimina gartlandirarak
kendi araclarina kilitlemek;

e Acik Artirma Rekabetini Bozmak: Yayinci
envanteri icin teklif vermeyi kendi reklam
borsasiyla smirlandirmak ve rakip reklam
borsalarinin Google'm reklam borsasiyla ayni
sartlarda rekabet etmesini engellemek;

technology products through exclusionary actions
and acquisitions. As it will be recalled, in 2020, the
Doj filed another lawsuit against Google for
monopolizing the search and search advertising
markets, which are different markets than the digital
advertising technology markets that are the subject
of this lawsuit.

The lawsuit, filed last month, alleges that Google
monopolized key digital advertising technologies (ad
tech stack) and neutralized competitors through
Ad tech tools are important for
publishers to generate revenue by selling their ad

acquisitions.

space, and for advertisers to reach out potential
customers by buying those ad spaces. In addition to
the requests for damages and injunctions, the case
also involves the divestment of acquisitions
authorized by the authorities in the past. Google's
alleged anti-competitive conduct can be categorized
as follows:

e Acquisitions of Competitors: Implementing a
series of takeover models to gain control over
key digital advertising tools used by website
publishers to sell ad space;

¢ Forcing Adoption of Google's Tools: Locking
website publishers into its tools by conditioning
them to use its ad server;

e Distorting Auction Competition: Limiting
bidding for publisher inventory to its own ad
exchange and preventing rival ad exchanges
from competing on the same terms as Google's
ad exchange;

L
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e Ackk Artirma Manipiilasyonu: Google'
rekabetten izole etmek, rakiplerini dilekcede
siklikla 6nemi vurgulanan dlgek ekonomisinden
mahrum birakmak ve rakip teknolojilerin
yiikselisini engellemek icin cesitli iiriinlerinde
acik artirma mekanigini manipiile etmek.

Dijital reklamcilik pazar1 ve bu pazarda yer alan
aktorler, hem pazarlarin yapist hem de anilan
aktorlerin ulastig1 biiyiik pazar paylar1 goz Oniinde
bulundurularak, her gecen giin daha da Onem
kazanmaya devam ediyor. Nitekim bu durum ilgili
pazarlarin platform diinyasina yonelik regiilasyon
calismalarinda da kendisine bir pay almasina sebep
olmus durumda. ABD'de anilan iddialarla baglayan
siirecin nasil sonlanacagini veya Kurul'un benzer bir
aksiyon alip almayacagim gormek icin ne kadar
bekleyecegimiz ise su anda 6ngoriilemiyor.

Latest Competition Law
Developments: Turkey & Global

e Auction Manipulation: Manipulating the
auction mechanics of its various products in
order to isolate Google from competition,
deprive its competitors of the economies of
scale, which are frequently emphasized in the
petition, and prevent the rise of competing
technologies.

The digital advertising market and the actors in this
market continue to gain more and more importance
every day, both in terms of the structure of the
markets and the large market shares achieved by the
aforementioned actors. As a matter of fact, this
situation has caused the relevant markets to take a
share in the regulatory efforts for the platform world.
It is currently unpredictable how the process that
started with the allegations in the US will end or how
long we will wait to see whether the Board will take
a similar action.
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Latest Competition Law
Developments: Turkey & Global

* ' Bundeskartellamt

Alman Rekabet Otoritesi - Bundeskartellamt

Google Veri Isleme Kosullarina
lliskin Sorusturma Raporu iletildi

G

Google’s Data Processing Terms

Statement of Objections Issued Regarding

11.01.2023 Alman Rekabet
Bundeskartellamt veri isleme kogullarina iligkin
yiiriitiilen kapsaminda  diizenlenen
raporun hazirlandigim1 duyurdu. Konuya iligkin basin
aciklamasinda Google’in halihazirda bircok farkli
hizmetlerinden (Google Search, YouTube, Google
Play, Google Maps, Google Assistant ve diger arka
plan hizmetleri) elde ettigi verileri birlestirerek
ozellikle reklamcilik alaninda veya diger hizmet
fonksiyonlarinin gelistirilmesinde kullanilmak iizere
oldukca detayli ve sOmiiriiye acik bir sekilde
kullanicilarin profillerini ¢ikarabildigi ifade edildi.
Gelisme, biiylik Olcekli dijital sirketlerin rekabet
karsit1 uygulamalarina daha erken ve daha etkili bir
imkam1  taniyan Rekabet
Kanununun yeni 19a hiikiimleri {izerinden
gonderilen ilk sorusturma raporu olmasi bakimindan
da ayrica dikkat cekici.

tarihinde Otoritesi

sorusturma

miidahale Alman

Bundeskartellamt onciil degerlendirmesinde, mevcut
kosullar altinda kullanicilara verilerinin iglenmesine
ve bunun sinirlarina dair yeterli se¢im olanaklarinin
taninmadi8ina ulagsmisti. Giincel degerlendirmede ise
yeterli secim olanaklarinin, kullanicilarin verilerin
islenmesini aldiklar1 hizmetle sinirli tutabilmesini
gerektirdigi belirtildi. Bu baglamda ayrica, veriye
iligkin kosullara riza gdstermenin, gostermemekten
daha kolaylastirildig1 arayiiz tasarimlarindaki dolayh
davranigsal teknikler de vurgulanarak bu duruma izin
verilmeyecegi belirtildi.

Google Aralik 2021°de, DMA’deki gecitbekg¢isi
taniminin  Alman muadili olan "rekabet igin
olaganiistii  Oneme  sahip tesebbiis”  olarak
tanimlanmisti. Bilindigi iizere Komisyon tarafindan
yayinlanan DMA biinyesinde de hizmetler aras1 veri
birlestirmeye iligkin hiikiimler 6ngoriiliilyor, ancak
ilgili gecitbekcisi tanimlamalar1 yapilmadigindan
heniiz biiyiik teknoloji sirketlerine uygulanabilir
degil.

On 11.01.2023, the German Competition Authority
Bundeskartellamt announced that a report has been
prepared as part of an investigation into data
processing conditions. In the press release, it was
stated that Google is currently able to combine data
from its many different services (Google Search,
YouTube, Google Play, Google Maps, Google Maps,
Google Assistant and other background services) to
create highly detailed and exploitative profiles of
users, in particular for use in advertising or the
improvement service functions. The
development is noteworthy as it is the first
investigation report under the new 19a provisions of
the German Competition Act, which allows for
earlier and more effective intervention in anti-
practices of large-scale digital

of other

competitive
companies.

In its preliminary assessment, the Bundeskartellamt
found that under the current circumstances, users
were not given sufficient choice regarding the
processing of their data and its limits. In the current
assessment, it is stated that adequate choice requires
that users should be able to limit the processing of
their data to the service they receive. It also
highlighted indirect behavioral techniques in
interface designs will not be permitted, that make it
easier to consent to data-related conditions than not
to do so.

In December 2021, Google was defined as of
"paramount significance for competition across
markets", the German equivalent of the gatekeeper
definition in the DMA. As is well known, the DMA
published by the Commission
provisions on data combination between services,
but is not yet applicable to large technology
companies as the relevant gatekeeper designation
have not yet been made.

also contains
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Alman Rekabet Kanunu'nun, DMA’in 0ngordiigii
gereksinimleri kismen asabilecegi, nitekim DMA’in
yalnizca temel platform hizmetleri bakimindan
veriye iligkin yiikiimliiliikler getirdigi,
Bundeskartellamnt’in  sorugturma raporunun ise
Google’in bu niteligi karsilamayan bir¢ok hizmetini
icerdigi, bu bakimdan Komisyon’la yakin temas
halinde olundugu belirtilmistir.

Paypal'in Saticilara Yonelik Sartlan
Mercek Altinda

E

Latest Competition Law
Developments: Turkey & Global

It was stated that the German Competition Act may
partially exceed the requirements of the DMA, as the
DMA only imposes data-related obligations in
respect of core platform services, whereas the
Bundeskartellamnt's investigation report includes
many of Google's services that do not meet this
qualification. It was expressed that the Commission
is in close contact in this respect.

Paypal's Terms for Sellers Under
Investigation

Yogun bir sene basi geciren Bundeskartellamt
23.01.2023 yaymladigi  duyuru ile
Paypal’in rakiplere yonelik pazar kapama ve fiyat
rekabetini kisitlama ihtimali bulunan uygulamalarina
yonelik inceleme baslatildigint ilan etti. Rekabetci
endiseler esas itibariyle Paypal’in  kullanici
anlagmalarindaki hiikiim ve kosullardan
kaynaklaniyor. Iddialar arasinda, sézlesme kosullart
uyarinca miisterilerin PayPal'dan daha ucuz bir
O0deme yoOntemi kullanmay1 tercih etmeleri halinde
saticilarin mal ve hizmetlerini daha diisiik fiyatlarla
sunmalarina izin verilmedigi de bulunuyor. Ayrica,
saticilarin PayPal disindaki 6deme yontemlerini de

tarihinde

tercih  ettiklerini ifade etmelerine veya bu
yontemlerin ~ kullanimin1  miisteriler icin daha
elverigli hale getirmelerine izin verilmedigi
belirtiliyor.

Alman Rekabet Otoritesi Bagkan1 Andreas Mundt,
Paypal'in pazar giiciinii ve c¢evrimici saticilarin
O0deme yoOntemi olarak Paypal'a ne olciide bagimh
olduklarini degerlendireceklerini belirterek
saticilarin ~ farkli yontemleri arasindaki
maliyet farklarint g6z Oniinde bulundurmaktan
alikonmasit durumunda rakip hizmetlerin fiyat ve
kalitede rekabet etme olanaginin kisitlanacagim
belirtildi. Ayrica son agsamada tiiketicilerin bu
maliyetlere katlanmasi sebebiyle tiiketici zararinin
s0z konusu vurgulandi. Nitekim bu ticretler, 6rnegin
nakliye maliyetlerinin aksine ayrica tahsil edilmiyor,
dogrudan saticilar tarafindan iiriin fiyatlarina da
dahil ediliyor.

o0deme

While having a busy start to the year, the
Bundeskartellamt announced on 23.01.2023 that it
has initiated an investigation into Paypal's practices
that are likely to result in market closures and price
competition competitors. The
competitive concerns mainly stem from terms and
conditions in Paypal's agreements. The
allegations include that, under the terms of the
agreements, sellers are not allowed to offer their
goods and services at lower prices if customers
choose to use a cheaper payment method than
PayPal. Sellers were also not allowed to express a
preference for payment methods other than PayPal
or to make their use more convenient for customers.

restrictions  for

user

Andreas Mundt, President of the Bundeskartellamnt,
stated that they will evaluate Paypal's market power
and the extent to which online sellers are dependent
on Paypal as a payment method and that if sellers are
prevented from considering the cost differences
between different payment methods, the ability of
competing services to compete in price and quality
will be restricted. It was also emphasized that there
is consumer detriment as consumers ultimately bear
these costs. Unlike, for example transportation costs,
these fees are not charged separately, but are directly
included in product prices by sellers.
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Odeme sistemleri yeni regiilasyon trendinde kendine
yer bulan bir diger hizmet grubu. Nitekim DMA
biinyesinde ilgili kavramin tanimlanarak detaylarinin
olabildigince Ongoriilebilir olmas: planlanmigken
gectigimiz aylarda yayinlanan 4054 sayili Kanun'da
degisiklik yapilmasina dair tasar1 biinyesinde 6deme

"

sistemlerinin ~ tanimlanmasindan  ziyade 'yan
hizmetler" baghg1 altinda gruplandirilan hizmetlere
dahil edilmesi tercih edildi. Alman diizenlemesinde
ise ddeme sistemleri 6zellikle tanimlanmamis olsa da
birlikte islerlik de dahil olmak {izere farkli
yiikiimliiliiklerin  kanun metnine dahil edildigi
goriiliiyor. Son donemdeki diizenleme trendini en
hizli eyleme geciren ulusal otoritelerin baginda gelen
Bundeskartellamt'in devam eden siirecte de biiyiik
teknoloji firmalarinin bagimmi bir hayli agritacagi

degerlendiriliyor.

Latest Competition Law
Developments: Turkey & Global

Payment systems are another service group that has
found a place in the new regulatory trend. While the
DMA was foreseen as to define the relevant concept
and make its details as predictable as possible, the
Draft Amendment to the Law No. 4054 preferred to
include payment systems in the services grouped
under the "ancillary services" rather than defining
each one of them seperately. Although payment
systems are not specifically defined in the German
regulation, it is seen that various obligations,
including interoperability, are included in the text of
the law. The Bundeskartellamt, which is one of the
national authorities that has been the fastest to act on
the recent regulatory trend, is expected to cause a lot
of headaches for big technology companies in the
ongoing process.

—_———  E——
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Rekabet Kurumu - Turkish Competition Authority

HTM Perakendeciligi Sektor
Incelemesi Nihai Raporu
Yayimlandi

=

Final Sector Inquiry Report
on FMCG Retailing
Published

Rekabet Kurumunun ("Kurum") internet sitesinde
30.03.2023 tarihinde Tiirkiye Hizli Tiiketim Mallari
Perakendeciligi Sektor Incelemesi Nihai Raporu
yayimlandi. Rapor kapsaminda HTM

perakendeciliginin ekonomideki 6nemi, pazar yapist,
sektoriin gelisimi, dijitallesme etkileri ve gecmis
Rekabet Kurulu ("Kurul") uygulamasi detaylica
ortaya konulmustur. Bu dogrultuda ise sektordeki
mevcut rekabetci endiseler saptanmis ve bunlari
gidermeye
getirilmisgtir.

yonelik  birtakim ¢6ziim  Onerileri

The Turkish Competition Authority ("Authority")
published it's Final Report on the FMCG Retailing
Sector Inquiry on its website on 30.03.2023. Within
the scope of the Report, the importance of FMCG
retailing in the economy, the market structure, the
development of the sector, the effects of
digitalization and the Turkish Competition Board's
("Board") past practice are all evaluated in detail.
Accordingly, current competitive concerns in the
sector have been identified and a number of
solutions have been proposed to address them.

|
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Retail

Highlights of the report are as follows:

AR

Raporda 6ne ¢ikan hususlar1 vurgulamak gerekirse:

e HTM sektoriinde geleneksel pazarin halen bir

agirhigl olsa da organize pazar gittikge payini
arttirmaktadir.  Ancak  organize  pazarla
geleneksel pazarin rekabet hukuku bakimindan
ayr1  pazarlar  olarak  kabul  edilmesi
gerekmektedir.

Organize pazar icerisinde en hizli biiyliyen
segment indirim marketleridir. Organize pazarin
%77 sini kaplayan ilk dort zincir marketin tcii
indirim marketidir. Ancak Kurum indirim
marketleri ile diger siipermarket zincirlerinin
birbirleriyle =~ rekabet  halinde  oldugunu,
dolayisiyla rekabet hukuku bakimindan ayni
pazarda degerlendirilmeleri gerektigini
diistinmektedir.

Organize pazardaki ilk dort oyuncunun (BiM,
A101, Sok, Migros) yillar icerisinde artan pazar
paylart  bu  perakendecilerin  tedarikgiler
karsisindaki alici giliciiniin pekismesine yol
acmakta, bu durum da orta ve kiiciik caph
tedarik¢ilerin ticari agidan siirdiiriilebilir bir
sekilde faaliyet gOsterme imkanlarimi ortadan
kaldirmaktadir.

Organize perakendenin biiyiik oyuncularinin
gittikce artan Ozel markali iiriin kullanimlari,
orta ve kiicilk capl tedarik¢ilerin raflarda
kendilerine yer bulmalarin1 zorlagtirmakta ve
uzun vadede tiiketiciler acisindan tiriin gesitliligi
ve kalitesinde sikintilara yol a¢ma riskini
barindirmaktadir.

Latest Competition Law
Developments: Turkey & Global

e Although the traditional market still dominates
the FMCG sector, the organized market is
gradually increasing its share. However, the
organized market and the traditional market
should be considered as separate markets in
terms of competition law.

e Discounters are the fastest growing segment in
the organized market. Three of the first four
chain markets, which occupy 77% of the
organized market, are the discounters.
However, the Authority considers that discount
markets and other supermarket chains are in
competition with each other and therefore they
should be considered in the same market in
terms of competition law.

e The increasing market shares of the first four
players in the organized market (namely; BIM,
A101, Sok, Migros) over the years lead to the
consolidation of their buyer power over the
suppliers, which in turn eliminates the ability
of medium and small-scale suppliers to operate
in a commercially sustainable manner.

e The increasing use of private label products by
the big players in organized retail makes it
difficult for medium and small suppliers to find
a place on the shelves and risks causing
problems in product variety and quality for
consumers in the long run.

|
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Kurum, yukarida Ozetlenen endiselerin  The Authority makes the following suggestions to
giderilebilmesi icin asagidaki Onerilerde  address the concerns summarized above:
bulunmaktadir:

e Alict giiciine sahip perakendecilerin e In order to prevent unfair trading practices (e.g.
tedarikgilere yonelik haksiz ticari difference invoices, etc.) of retailers with buyer
uygulamalarinin  (fark faturas1 vb.) Oniine power towards suppliers, it is recommended
gecmek amaciyla  Perakende  Ticaretinin that some amendments be made to the Law on
Diizenlenmesi  Hakkinda  Kanun’da  bazi the Regulation of Retail Trade. It is also

degisiklikler yapilmasi Onerilmektedir. Ayrica
bu haksiz uygulamalar1 denetlemek ve gerekirse
yaptirima tabi tutmak amaciyla yeni bir idari
olusturulmast  ve  caydiriciifin
saglanabilmesi icin bu idari kurumun cezalar
toplam ciro tavsiye
edilmektedir.

Zincir magazalarin yeni magaza acilis izinlerinin
niifus kriterine baglanmasinin rekabet kargiti
bazi etkilerinin olabilecegi, bunun yerine ayni
ekonomik biitiinliik (sirketler grubu) icerisinde
yer alan perakendecilerin belirli bir kilometre
capinda ikinci bir magaza agmalarinin ya da
devralmalarinin engellenmesi onerilmektedir.
Tiiketicileri yaniltmaya yonelik davranislar
engelleyecek yeni yapilmasi
tavsiye edilmektedir. Bu kapsamda Ornegin
indirimli olacagi duyurulan bir iiriiniin indirim
siiresi boyunca ilgili magazalarda bulunmasinin
ve bu siire boyunca iirliniin duyurulan indirimli
fiyattan saglanmas1  gerektigi
bulunmaktadir.

Tedarikgilerin tek bir zincir market icin ozel
gramajli iiriin tiretmesine yonelik olarak yapilan
anlagmalarin rekabeti olumsuz yonde etkileme
ihtimali oldugu gibi bu anlagmalar tiiketicilerde
cesitli  yanilsamalara yol acabilmektedir.
Dolayisiyla, s6z konusu gramaj/ambalaj/boyut
farkliliklarinin  tiiketici tarafindan kolaylikla
algilanip  algilanamayacagina  bakilmaksizin,

kurumun

tizerinden  vermesi

diizenlemeler

satilmasinin

sadece bir perakendeciye 0zel belli bir ambalaj
iretilmesinin  yapilacak bir
yasaklanmasi tavsiye edilmektedir.

diizenleme ile

recommended that a new administrative body
to be established to supervise and, if necessary,
sanction these unfair practices, and that this
administrative body to impose fines based on
the total turnover to ensure deterrence.

e [t is suggested that linking new store opening
permits of chain markets to a population
criterion may have some anti-competitive
effects, and instead, retailers within the same
economic unity (group of companies) should
be prevented from opening or acquiring a
second store within a specified kilometer
radius.

e [t is recommended that new regulations to be
introduced to prevent behaviors aimed at
misleading consumers. In this context, for
example, it should be ensured that a product
that is announced to be discounted is available
in the relevant stores during the discount period
and that the product is sold at the announced
discounted price during this period.

e Agreements for suppliers to produce products
with specific weights for a single chain market
may have a negative impact on competition and
may lead to various misunderstandings among
consumers. Therefore, it is recommended that a
regulation should prohibit the production of a
specific packaging for only one retailer,
regardless of whether such
weight/packaging/size differences can be easily
perceived by the consumer.
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e Ozel markali iiriin imalatgilar1 ile perakendeciler

ayn1 zamanda birbirlerine rakip olduklar1 igin
ilgili tegebbiislerin tedarik ve satin alma
birimleriyle satis & pazarlama ekipleri
ayristirilarak ya da bu birimler arasinda iletisim
duvarlari (“Cin Seddi/Chinese Wall”)
olusturularak ilgili birim, faaliyet veya iskollar1
arasinda rekabete hassas stratejik bilgilerin
paylasiminin  engellenmesi amacglanmaktadir.
Ancak konunun uygulamasinin karmagikligi
sebebiyle soz konusu hususa iligkin bu agamada
acik bir diizenleme tavsiyesi getirilmemisgtir.

e Son olarak, konuya iliskin rekabet hukuku

diizenlemesi Onerisi olarak, dikey nitelikteki
bazi tedarik/dagitim anlagmalarin1  rekabet
kurallarindan muaf tutan Dikey Anlagmalara
Iliskin Rekabet Kurulu Grup Muafiyeti
Tebligi’'nde alici giiciinii Onlemeye yonelik
olarak alicilara %30 pazar payi1 esigi getirilmesi
ve bu esigin iistiinde kalan alicilarin muafiyetten
yararlanmasinin ~ Online  gecilmesi  tavsiye
edilmektedir.

Latest Competition Law
Developments: Turkey & Global

e Since private label product manufacturers and
retailers are competitors at the same time, it is
aimed to prevent the competitevely-sensitive
information exchanges between the relevant
departments, activities or business branches by
separating the supply and purchasing units and
sales & marketing teams of the relevant
undertakings or by creating communication
walls ("Chinese Wall") between these units.
However, due to the complexity of the
implementation, no clear regulatory
recommendation could be made at this stage.

e Finally, as a competition law regulation
recommendation, the Competition Board Block
Exemption = Communiqué on  Vertical
Agreements, which exempts certain vertical
supply/distribution agreements from
competition rules, should introduce a 30%
market share threshold for buyers in order to
prevent buyer power and prevent buyers above
this threshold from enjoying the exemption.

|
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The Authority Initiated a Sector Inquiry
for the Region Affected by the
Earthquake: Competition Concerns in

Kurum Deprem Bolgesine Yonelik
Sektor Incelemesi Baslatti:

/Q

Piyasalarda Ortaya Cikabilecek

Rekabet Sorunlari Tespit Edilecek

the Markets will be Determined

17 Mart 2023 tarihinde Kurum'un resmi internet
sitesinde, 6 Subat’ta gerceklesen depremlerden
etkilenen 11 il bakimindan piyasalarda ortaya
cikabilecek rekabet sorunlarinin tespit edilmesine
iliskin sektor incelemesi baslattigini duyurdu. Ilgili
inceleme kapsaminda agagidakiler amaglaniyor:

e Belirli sektorlere yonelik olusan ani ve yliksek
talep karsisinda tesebbiislerin olas1 rekabet
karsit1 faaliyetlerde bulunmalarinin 6nlenmesi;

On March 17, 2023, the Authority announced on its
official website that it initiated a sector inquiry to
determine the competition problems that may arise
in the markets in 11 provinces affected by the
earthquakes happaned on February 6. The inquiry
aims the following:

e Prevent undertakings from engaging in possible
anti-competitive activities in the face of sudden
and high demand for certain sectors;

e Bolgenin yeniden imari/ingas1 asamasinda e Designing the cooperation between
tesebbiisler  arasinda  gergeklestirilebilecek undertakings during the
igbirliklerinin rekabetci sekilde tasarlanmasi. reconstruction/construction phase of the region

competitively.

Kurum Bagkani Birol Kiile, inceleme kapsaminda ilk
asamada deprem  bolgesindeki ig  diinyasi
temsilcileriyle goriismelere basladiklarini ifade etti.
Inceleme siirecinin her asamasinda, basta odalar ve
borsalar gibi kuruluslar olmak iizere, afet bolgesinde
yerlesik paydaslarla kurulacak iletisimin hizli ve
koordineli bir sekilde yiiriitiilmesini hedeflediklerini
belirtti.

Birol Kiile, President of the Authority, stated that
within the scope of the inquiry, they started to meet
with the representatives of the business world in the
earthquake zone. He stated that at every stage of the
review process, they aim to ensure fast and
coordinated communication with stakeholders in
the disaster area, especially with organizations such
as chambers and stock exchanges.

|
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Kurum'un olaganiistii hallerde rekabet kurallarim
uygulamaktan cekinmedigini, aksine daha proaktif
bir tutum sergiledigini sdylemek miimkiin. Nitekim
COVID-19 zamaninda hatirlanacagi iizere Kurum,
bircok rekabet otoritesinin aksine oldukca faaldi.
Gecmis donemde gerek yas meyve ve
piyasalarina ve gerekse de zincir marketlere yonelik
uygulamalardan anlasilacagi kriz
donemlerinde rekabeti kisitlayici faaliyetlere karsi
herhangi bir miisamaha gosterilmiyor.

sebze

lizere

Nitekim diinyada bircok rekabet otoritesi pandemi
doneminin yarattig1 giicliikleri de dikkate alarak
rekabet kurallarinda esneklige gitmisti. Ornegin:

e Birlesik Krallik 369 sayii 1998 Rekabet
Kanununda Kamu Politikasi Istisnas1
Diizenlemesi ile rekabet hukukunun bazi

kurallarini esnetme yoluna gitmistir.
COVID-19
eylemlere

e Bundeskartellamnt siiresince
rekabeti kisitlayici iliskin
yaptinmlarin uygulanmasinda esnemeye gitme
karar1 almus, sirketler ve yerel yoOnetimlerle
konugsmaya ve problemlerin ¢oziilmesine hazir
oldugunu belirtmisgtir.

Ayrica belirtmek gerekir ki rekabet otoritelerinin
deprem sonrasi gibi olaganiistii donemlerde benzer
tedbirler aldig1 da goriiliiyor. Ornegin Japonya'da,
yasanan deprem felaketi sonrasi Japonya Adil
Ticaret Komisyonu tarafindan felaketten cikar
saglama amaciyla fiyat kartellerine bagvurulmasi
veya hakim durumun kétiiye kullanilmasina karsi
tesebbiisleri uyaracak nitelikte adimlar atilmigti.

Latest Competition Law
Developments: Turkey & Global

It is possible to say that the Authority does not
hesitate to enforce competition rules in state of
emergencies; in fact, on the contrary, it adopts a
more proactive attitude. Unlike many competition
authorities, the Authority was quite active during
COVID-19. As can be seen from the practices
regarding both fresh fruit and vegetable markets
and chain markets in the past, there is no tolerance
for anti-competitive activities in times of crisis.

As a matter of fact, many competition authorities
around the world have been flexible in their
competition taking into account the
difficulties created by the pandemic period. For
example:

rules,

e The United Kingdom relaxed some of the rules
of competition law with the Public Policy
Exception Regulation No. 369 in the
Competition Act 1998.

e During COVID-19, the Bundeskartellamnt
decided to be flexible in the application of
sanctions for anticompetitive acts and stated
that it was ready to engage in discussions with
companies and local authorities and to resolve
problems.

It should also be noted that competition authorities
around the world also take similar measures in
extraordinary periods such as the aftermath of
earthquakes. For example, in Japan, after the

earthquake disaster, the Japan Fair Trade

Commission took measures to warn undertakings
against price cartels or abuse of dominant position
in attempts to profit from the disaster.

Subat- February 2023



1ICOPARTNERS

Competition & Regulation

Cimento ve Hazir Beton Sektorlerinde
Istigal Eden Tesebbiislere Yonelik
Alnan Kurul Kararlarn

)

Latest Competition Law
Developments: Turkey & Global

Board Decisions on
Undertakings in Cement and
Ready-Mixed Concrete Sectors

Kurul'un gectigimiz donemde cimento ve hazir beton
sektorlerine  yonelik  yiiriittiigli ~ incelemeler
kapsaminda verdigi kararlar, resmi
internet sitesi iizerinden duyuruldu. Boylece Kurum,
belirli bir sektore yonelik verilen baglantili kararlar
toplu bir bigimde duyurarak bir ilke de imza atmig
oldu. Bu vesileyle 8 Kasim 2022 tarihinde sozlii
savunmast gerceklesen, cimento sektoriinde faaliyet
gosteren 9 tesebbiis  hakkinda yiiriitiilen
sorusturmanin  akibeti de duyuru icerisinde
yayimlanan kisa kararla birlikte Ogrenilmis oldu.
Buna gore soz konusu tesebbiislere herhangi bir idari
para cezas1 uygulanmamis.

Kurum’un

Yerinde incelemenin dair

kararlar:

engellenmesine

26.01.2023 tarihli ve 23-06/75-24 sayil1; 26.01.2023
tarihli ve 23-06/74-23 sayili; 26.01.2023 tarihli ve
23-06/73-22; 08.12.2022 tarihli ve 22-54/831-341
sayili kararlar ile ilgili dort tesebbiisiin yerinde
incelemeleri engelledigine ve bu nedenle 2021 yili
gayr safi gelirlerinin binde besi oraninda idari para
cezas1 uygulanmasina karar verildi.

Sorusturma acilmasina yonelik kararlar:

e 08.12.2022 tarihli ve 22-54/828-M sayili Kurul
karar ile Ankara ve Kirikkale illerinde faaliyet
gosteren cok sayida hazir beton iireticisi
hakkinda rekabete aykir1 bir anlagsma veya
uyumlu eylem olup olmadigimi tespit etmek
amaciyla sorusturma acilmasina karar verildi.

e Ayrica, 26.01.2023 tarihli ve 23-06/72-M sayili
Kurul karari ile de sayilan bir grup tesebbiis
hakkinda sorusturma acilmasina karar verildi.

The decisions taken by the Board within the scope
of the examinations conducted in the cement and
ready-mixed concrete sectors were announced on
the official website of the Authority. Thus, the
Authority has broken new ground by announcing
the related decisions regarding a particular sector in
a collective manner. On this occasion, outcome of
the investigation conducted against 9 undertakings
operating in the cement sector, whose oral defense
was held on November 8, 2022, was also revealed
with the short decision published in the
announcement. Accordingly, no administrative
fines were imposed on the undertakings in question.

Decisions on obstruction of on-site inspection:

With the decisions dated 26.01.2023 and numbered
23-06/75-24; dated 26.01.2023 and numbered 23-
06/74-23; dated 26.01.2023 and numbered 23-
06/73-22; dated 08.12.2022 and numbered 22-
54/831-341, the Board decided that four
undertakings obstructed on-site inspections and
therefore an administrative fine of five per thousand
of their gross revenues for 2021 was imposed.

e launch of an investigation:

Decisions on

e With the decision dated 08.12.2022 and
numbered 22-54/828-M, the Board decided to
launch an investigation against a number of
ready-mixed concrete producers operating in
Ankara and Kirikkale in order to determine
whether there is an anti-competitive agreement
or concerted practice.

o Furthermore, with the decision dated
26.01.2023 and numbered 23-06/72-M, the
Board decided to launch an investigation
against a group of other undertakings.

|
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Kurul izin Almadan Twitter1 Devraldig

Icin Elon Musk’a Ceza Verdi

Latest Competition Law
Developments: Turkey & Global

Board Fines Elon Musk for Acquiring
Twitter Without Authorization

Kurum'un internet sitesinde 6 Mart 2023 tarihinde
paylasilan duyuru ile meshur sosyal medya
platformu Twitter Inc.’in kamuoyu giindemini de
oldukca mesgul eden devir islemine yonelik
incelemenin sonuglandigr ilan edildi. Duyuru
uyarinca, Elon R. Musk tarafindan Twitter’in
devralinmasi iglemine Kurul’'un resen inceleme
baglattigi, bu islemin izne tabi oldugu, isleme izin
verilmesinde bir sakinca bulunmadigina karar
verildi. Fakat Kurul, dosya konusu islemin Kurul'un
izni olmaksizin gerceklestirilmesi sebebiyle 2022
yilina ait Tiirkiye’de elde edilen gayri safi gelirinin
binde biri oraninda idari para cezasi uyguladi.

Kararin 6nem c¢eken birka¢ noktast bulunuyor.
Oncelikle Kurul literatiirde “gunjumping” olarak
bilinen ve izne tabi olmasina ragmen izin
alinmaksizin gergeklestirilen birlesme ve devralma
islemleri seklinde gerceklesen uygulamaya miisaade
etmeyecegini gostermis oldu (Cezanin temelini
olusturan kavrami Illumina/Grail iglemi iizerinden
linkten
ulasabilirsiniz.). Kurul’un zamandir
kullanmadig1 bir mekanizmay1 isleterek bir dosyada
ceza uygulamasi, istiine iistliik dosyay1
incelemeye bagladig1 diisiiniildiigiinde, bu yonde bir
hassasiyet bulundugu seklinde yorumlanabilir.

inceledigimiz paylasimimiza da

uzun

resen

With the announcement posted on the Authority's
website today, it was declared that the investigation
into the acquisition of the famous social media
platform Twitter Inc., which has also occupied the
public agenda, has been concluded. According to
the announcement, the Board initiated an ex officio
investigation into the acquisition of Twitter by Elon
R. Musk on the grounds that the transaction was
subject to authorization, and that there was no
concerns to authorize the transaction. However, the
Board imposed an administrative fine of one
thousandth of the gross revenue generated in
Turkey for the year 2022, since the transaction was
carried out without the authorization of the Board

The decision has several important points. First of
all, the Board has shown that it will not tolerate the
practice known in the literature as "gunjumping",
which occurs in the form of mergers and
acquisitions carried out without authorization,
despite being subject to authorization (You may
also access our post via link where we examine the
the penalty through the
lllumina/Grail transaction.). Considering that the
Board imposed a penalty by using a mechanism
that it has not used for a long time, and that it
started to examine the file ex officio, it can be
interpreted that there is a sensitivity in this
direction.

concept underlying

|
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Kararin, esas itibariyle one c¢ikan ii¢ yonii daha There are three other aspects of the decision that

bulunmakta: needs to be emphasized:

e Kurul'un, kendisinden izin alinmamasina ragmen e The Board authorized the transaction despite
isleme izin vermesi; the parties fail to notify it to the Authority;

e Kurul'un hedef sirket Twitter Inc.'i teknoloji e the possibility that the Board may have
tesebbiisii olarak degerlendirmis olmasinin considered the target company Twitter Inc. as a
muhtemel olmasi; technology undertaking;

e idari para cezasinin muhatabi olarak Elon R. e the fact that by naming Elon R. Musk as the
Musk'in  gosterilmesi suretiyle esasen, alici addressee of the administrative fine, the
tarafin Elon R. Musk tarafindan kontrol edilen recipient party may have been identified as
ve ekonomik biitiinliik arz eden sirketler olarak companies controlled by Elon R. Musk and
belirlenmis olabilecek olmasi. under the same economic unity.
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Yapisal Tedbirleri ve Yerinde inceleme
Yetkilerini iceren Muhtelif Hiikiimler
Anayasal Denetime Tabi Tutuldu
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Latest Competition Law
Developments: Turkey & Global

al

T.C. Anayasa Mahkemesi - Constitutional Court of T.R.

!

Subjected to Constitutional Scrutiny

30 Mart 2023 tarihinde Resmi Gazetede yayimlanan
08.02.2023 tarihli ve E: 2020/67, K: 2022/139 sayili
karar ile Anayasa Mahkemesi ("AYM"), 4054 sayili
biinyesindeki dort maddeye iligkin
Anayasa’ya aykirilik iddialarin1 degerlendirdi.

Kanun

Incelemeye tabi tutulan hiikiimlerin konusunu, 2020
yilinda 7246 sayili Kanun ile getirilen, dijital verileri
de kapsayan ve sahsi telefonlarin incelenmesine dahi
imkan taniyan genis yerinde inceleme yetkileri ve
davranigsal tedbirlerin yetersiz kaldigr durumlarda
ihlalin etkilerini ortadan kaldirmak amaciyla yapisal
tedbirlere bagvurulabilmesi olusturuyor.

TC. |

ANAYASA MAHKEMES

With the decision numbered E: 2020/67, K:
2022/139 and dated 08.02.2023 published in the
Official Gazette on March 30, 2023, the
Constitutional Court ("Constitutional Court")
evaluated the claims of unconstitutionality
regarding four articles within the Law No. 4054.

The provisions subject to examination are the broad
powers of on-site inspection introduced by Law No.
7246 in 2020, which include digital data and allow
for the inspection of personal phones, and the
ability to resort to structural remedies to eliminate
the effects of the violation
behavioral measures are insufficient.

in cases where

Various Provisions Including Structural
Remedies and On-Site Inspection Powers
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Ozel hayatin gizliligi, kisisel verilerin korunmasim
isteme, miilkiyet, konut dokunulmazlig1 haklar1 ve

mubhtelif anayasal ilkeler cercevesinde
degerlendirilen ilgili hiikiimlerin netice itibariyle her
ne kadar Anayasa’ya aykirilik tegkil etmedigine
karar verilse de, kars1 oy yazilar1 Kurum’un yerinde
inceleme yetkilerinin sinirlarina ve bu yetkilerin
Anayasa’nin ilgili maddelerine aykirilik arz ettigi
hususlarma yonelik 6nemli tartismalari iceriyor. iptal
edilen diger iki hiilkmiin konusunu ise esasen
Kurum’un i¢ isleyisi ve organizasyonu olusturuyor.

Karar1 ozetledigimiz yazimizda ilgili hiikiimlerin
iptal  gerekcelerine ve  AYM  iiyelerinin
degerlendirmesine yonelik detaylar hakkinda bilgi
sahibi olabilirsiniz.

Latest Competition Law
Developments: Turkey & Global

Although the relevant provisions, which were
evaluated within the framework of the right to
privacy, the right to request the protection of
personal data, the right to property, the right to
inviolability of residence and various constitutional
principles, were ultimately ruled not to be
unconstitutional, the dissenting opinions contain
important discussions on the limits of the
Authority's powers of on-site inspection and the
contradiction of these powers with the relevant
articles of the Constitution. The other two annulled
provisions mainly concern the internal functioning
and organization of the Authority.

In our article summarizing the decision, you can
see the grounds for the annulment of the relevant
provisions and the evaluations of the Constitutional
Court members, in detail (only available in
Turkish).

|
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Latest Competition Law
Developments: Turkey & Global

Avrupa Birligi Komisyonu - European Commission

Komisyon Diglayic1 Kotitye Kullanmaya
Yonelik Uygulamasini Giincelliyor:
Ekonomik Yaklagim Terk mi Ediliyor?

?

Commission Updates its Exclusionary
Abuse Practice: Abandoning the More
Economic Approach?

27 Mart 2023 tarihinde, Avrupa Birligi Komisyonu
("Komisyon") diglayict kotliye kullanmalara yonelik
yeni kilavuz taslagini goriislere acti. Paralel olarak,
diglayic1  kotiiye  kullanmalardaki ~ uygulama

onceliklerine iligkin 2008 tarihli mevcut rehberdeki
degisiklikleri ve yeniliklerin ana hatlarim1 ortaya
koyan politika 6zetini
yayimlanmasi,
Komisyon'un
prensiplerini

tartigmalart beraberinde getirdi.

iletti.  Tlgili
rekabet  hukuku  ¢evrelerinde
daha ekonomik bir yaklagim
terk edip etmedigine dair Onemli

belgelerin

On March 27, 2023, the European Commission
("Commission") opened its new draft guidelines on
exclusionary abuses for consultation. In parallel, it
communicated its policy brief outlining changes to
the existing 2008 guidance on enforcement priorities
in exclusionary abuses. The publication of these
documents has sparked an important debate in
competition circles as to whether the
Commission has abandoned the principles of a more
economic approach.

law

L
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Bilindigi iizere uygulama onceliklerine iliskin rehber,
belgenin Avrupa Birligi Adalet Divan1 ("ABAD")
tarafindan ABIHA m. 102'nin yorumlanmasina halel
getirmeyecegini acik bir bicimde ifade -etmisti.
Rehberin amaci, idari bir makam olarak Komisyon'un
takdir yetkisini nasil kullanacagi olarak belirtilmisti.
Komisyon'un yeni girigsimleriyle birlikte yeni kilavuz,
Komisyonun m. 102 uygulamasina dair kendi
anlayisim1 yansitacak ve ictihadim kodifiye etmesini
saglayacak. Bu sayede ise ulusal mahkemelere,
otoritelere ve dahasi tesebbiislere hukuki belirlilik
saglanmasi hedefleniyor.

Rekabet hukuku cevrelerinde ilgili gelismelerin
sembolik yoOniine dikkat c¢ekildi ve yeniliklerle
birlikte "daha ekonomik bir  yaklagim"dan
uzaklagildig belirtilerek elestirildi. Bu tiir goriislerin
bir sebebini ise tiiketici refahinin saglanmasinin
otesinde c¢ogulculuk ve demokratik toplum gibi
birtakim amaclarin, politika 6zetinde benimsenmesi
olusturuyor. Tiiketici refahinin rekabet hukukunun
nihai amaci olmast ABAD'm giincel kararina konu
olmakla  birlikte referans alinan demokrasi
kavraminin ise halihazirda temyiz asamasinda olan

bir Avrupa Birligi Genel Mahkemesi ("Genel

Mahkeme") kararinda gectigini belirtmekte fayda
var.

Latest Competition Law
Developments: Turkey & Global

As is well-known, the guidance on enforcement
priorities explicitly stated that the document was
without prejudice to the interpretation of Article 102
TFEU by the Court of Justice of the European Union
("CJEU"). The purpose of the guidance was stated
to be how the Commission, as an administrative
authority, should exercise its discretion. With the
Commission's new initiatives, the new guidelines
will reflect the Commission's own understanding of
the application of Article 102 and will enable it to
codify its case law. This will provide legal certainty
to national authorities and, moreover,
undertakings.

courts,

In competition law circles, the symbolic aspect of
these developments has been emphasized and
criticized as a departure from a "more economic
approach". One of the reasons for such views is the
adoption of certain objectives beyond consumer
welfare, such as pluralism and democratic society, in
the policy brief. While consumer welfare as the
ultimate objective of competition law is the subject
of the CJEU's recent judgment, it is worth noting
that the concept of democracy is referenced in a
decision of the General Court of the European Union
("General Court"), which is currently under appeal.

L
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Ayrica, esit etkinlikte rakip testine ("EER") yonelik
olarak rehberde yapilan degisiklikler de elestirilerin
bir diger yoniinii olusturuyor. Bilindigi lizere EER
testine gore rekabet siireci sonunda, etkin
tesebbiislerin ~ pazarda  faaliyet  gOstermeleri
beklendigi i¢in hakim durumdaki tegebbiisiin en az
kendisi kadar etkin olan rakiplerini diglamasi halinde
ihlal iddialarina konu davranis1i diglayic1 kabul
edilmekte. Test ile birlikte rekabet hukukunun

rekabet¢i siireci mi yoksa taraflar1 m1 korudugu
gecmigten gilinlimiize uzanan bir tartisma konusunu
olusturmaktayd. Tlgili test ile iddia makami, hakim
durumda oldugunu tespit ettigi tegebbiisiin en az
kendisi kadar etkin rakibini davramisiyla digladigim
gostermesi gerekmekte ki bu durum Komisyon
tarafinda giicliiklere sebep olmaktaydi.

Latest Competition Law
Developments: Turkey & Global

In addition, the amendments made to the guidance
regarding the as efficient competitor test ("AEC")
are also criticized. As it is known, according to the
AEC test, since only the efficient undertakings are
expected to operate in the market at the end of the
competitive process, if the dominant undertaking
excludes competitors that are at least as efficient as
itself, its behavior subject to infringement claims is
deemed exclusionary. With the test, it had been the
subject of discussions from the past to the present
whether competition law protects the competitive
process or the undertakings. The test requires the
claimant to show that the undertaking in a dominant
position excludes competitors that are at least as
efficient as the undertaking itself, which was causing
difficulties for the Commission.

L
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Komisyon'un yayimladig1 dokiimanlar ile genellikle
fiyatlandirma biciminde tezahiir eden dislayici
davranislara yonelik olarak uygulanan EER testinin
ve kavraminin ABAD'n giincel ictihadindaki yerini
ve onemini hafife aldig1 yoniinde elestirildi. Nitekim
Komisyon ornegin Intel kararinda da EER testinin
mutlak ve zorunlu bir test olarak
degerlendirilmemesi gerektigini ifade etmisti. Ancak
bu sebeple ABAD oOniinde, hakim durumdaki bir
tesebbiis tarafindan verilen sadakat indirimlerinin
dogas1 geregi rekabeti kisitlayabilecegi varsayimina

dayandigt ve bunun sonucunda, davanin tiim
kosullarim1  analiz etmegi veya EER testi
uygulamadigi icin yenilgiye ugramisti. Intel

ictihadini gectigimiz aylarda da siirdiiren ABAD, her
ne kadar rekabet otoritesinin bir iktisadi analiz
yontemi olan EER testini gerceklestirmesi ihtiyari
olsa da boyle bir testin sonuclarinin idari prosediir
sirasinda ilgili tesebbiis tarafindan sunulmasi halinde
rekabet  otoritesinin  bunu  degerlendirmesi
gerektigine karar vermisti (Konunun detaylarina

iliskin Ocak Biiltenimizdeki ilgili yaziya ulasmak icin
tiklayabilirsiniz).

Latest Competition Law
Developments: Turkey & Global

The Commission has been criticized for
underestimating the relevance and importance of the
AEC test and its concept in the CJEU's recent case
law, which is usually applied to exclusionary
conduct manifested in the form of pricing. Indeed,
for example, in the Intel decision, the Commission
stated that the AEC test should not be considered as
an absolute and mandatory test. It was therefore
defeated before the CIJEU for relying on the
assumption that loyalty discounts granted by a
dominant undertaking are inherently anticompetitive
and, as a consequence, for failing to analyze all the
circumstances of the case or to apply an AEC test.
Maintaining its Intel case law in recent months, the
CJEU ruled that although it is optional for the
competition authority to perform an AEC test, which
is a method of economic analysis, the competition
authority must consider the results of such a test if
they are submitted by the undertaking concerned
during the administrative procedure (Please click
here for the
Newsletter).

related article in our January

L

Subat- February 2023

15


https://www.linkedin.com/feed/update/urn:li:activity:7037466848333869056
https://www.linkedin.com/feed/update/urn:li:activity:7037466848333869056

1ICOPARTNERS

Competition & Regulation

Komisyon VOO ve Brutélé'nin
Devralinmasina Kosullu izin Verdi:
Orange Tarafindan Sunulan Taahhiit
Paketi Kabul Edildi

W

Latest Competition Law
Developments: Turkey & Global

Commission Clears the Acquisition
of VOO and Brutélé Subiject to
Conditions: Commitment Package
Offered by Orange Accepted

20 Mart 2023 tarihinde duyurulan kararla birlikte,
VOO ve  Brutélé'nin  Orange  tarafindan
devralinmasima iliskin olarak yiiriitilen Faz 2
incelemesi nihayete erdi.

Komisyon’un ilgili devralmaya yonelik rekabetci
endiseleri asagidaki gibiydi:
e VOO ve Brutélé tarafindan kapsanan alanlarda

sebeke sayisimin  licten  ikiye  diismesi,
inovasyonun ortadan kalkmasi ve rekabetin
kisitlanmasi,

e Her iic tegebbiisiin de yakin rakipler oldugu
oldugu pazarlarda rekabetin Onemli Olgiide
ortadan kalkmasi,

e Etkilenen pazarda koordinasyon olasiliginin
artmasi.

Orange, bahse konu rekabetci endigeleri ortadan
kaldirmak icin Telenet’e, asagida sayilanlara, 10
yillik erigim verdi:

e Valon bolgesinde ve  Briikselin  bazi
bolgelerinde VOO ve Brutélé'den devraldigi
mevcut sabit ag altyapist;

e Orange'in gelecekte yayginlastirmayi planladigi
FTTP (fiber-to-the-premises) ag1 (bu sayede
taahhiitlerin gelecekteki degisikliklerden
etkilenmeyecegi Oongoriiliiyor).

Onerilen taahhiitlerin, bir "erisim talep eden" olan
Orange'in yerine bir bagka "erisim talep eden" olan
Telenet'i etkin bir gsekilde ikame ettigi ve
taahhiitlerin  tespit edilen rekabet¢i endiseleri
giderdigi ifade edildi. Taahhiitlerin belirli bolgelerle
sinirlandirilmasinin -~ gerekgesini  ise devre konu
tesebbiislerin Ozellikle bu bolgelerde faal olmasinin
olusturdugu diisiiniilebilir. Taahhiitte yer alan erigim
kosullari, Telenet'in bu taahhiitler temelinde yakin
gelecekte Valon bolgesine ve Briiksel'in bazi
bolgelerine girisinin oniinli agmakta.

With the decision announced on March 20, 2023, the
Phase 2 review of the takeover of VOO and Brutélé
by Orange was concluded.

The Commission's competitive concerns regarding
the relevant acquisition were as follows:

e the reduction of the number of operators from
three to two in the areas covered by VOO and
Brutélé, the elimination of innovation and the
restriction of competition,

e Significant reduction of competition in markets
where all three undertakings are close
competitors,

e Increased likelihood of coordination in the
affected market.

To address these competitive concerns, Orange
granted Telenet 10 years of access to

e The existing fixed network infrastructure it is
taking from VOO and Brutélé in the Walloon
region and in parts of Brussels;

e the FTTP (fiber-to-the-premises) network that
Orange plans to roll out in the future (so that the
commitments will not be affected by future
changes).

It was noted that the proposed commitments
effectively replace one access seeker, Orange, for
another, Telenet, and that the commitments address
the identified competitive concerns. The rationale
for limiting the commitments to certain regions may
be considered to be that the undertakings subject to
the transfer are particularly active in these regions.
The access conditions in the commitments pave the
way for Telenet to enter the Walloon region and
parts of Brussels in the near future on the basis of
these commitments.
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Otoritelerin Gozii Koku Sektorinin
Ugzerinde 0

Fao,

Latest Competition Law
Developments: Turkey & Global

Authorities Keep an Eye on the
Fragrance Industry

Komisyon 7 Mart 2023 tarihinde koku sektdriine
yonelik  yerinde incelemeler  gergeklestirdigi
duyurdu. Duyuruda, ABIHA m. 101 ihlali siiphesine

iliskin rekabet¢i endigelerden dolay1 sektordeki
bircok oyuncuya yonelik yerinde incelemeler
gerceklestirildigi ve bilgi talepleri gonderildigi
belirtildi.

Ay tarihte, Ingiliz Rekabet Otoritesi (Competition
& Markets Authority - "CMA"), koku ve koku
bilegenleri  tedarikgileri  hakkinda
baglattigint duyurdu. Sorusturmanin, ev ve Kkisisel
bakim iirlinleri gibi tiiketici iirlinlerinin imalatinda
kullanilmak iizere koku ve koku bilesenlerinin
tedarik¢ilerine yonelik oldugu belirtildi.

sorusturma

Sorusturma duyurusunda ABD Adalet Bakanligi,
Komisyon ve Isvigre Rekabet Otoritesi ile konuya
iliskin yakin temasta olundugu belirtildi. Komisyon
da CMA duyurusuna benzer bi¢imde bircok farkl
yetki alanindan otoriterlerle is birligi icinde
bulundugunu belirtti. Otoriteler aras1 igbirligi
iligkileri her ne kadar nadiren gozlenmese de ilgili
incelemelerin gecmisten giiniimiize artan
koordinasyonu gostermesi bakimindan bir ornek
teskil ettiginden bahsedilebilir.

Soldan saga: ABD Adalet Bakanlhg: Antitrost Boliimii
Bagsavci Yardimcist Kanter, AB Komisyonu Bagskan
Yardimcist Vestager ve Federal Ticaret Komisyonu
Bagskani Khan. - Uciincii ABD-AB Miisterek Teknoloji
Rekabet Politikasi Diyalogu, 2023

On 7 March 2023, the Commission announced that it
conducted on-site inspections in the fragrance sector.
In the announcement, the Commission stated that on-
site inspections were carried out and information
requests were sent to several players in the sector
due to competition concerns regarding a suspected
infringement of Article 101 of the TFEU.

On the same date, the UK's Competition & Markets
Authority ("CMA") announced an investigation into
suppliers of fragrances and fragrance ingredients.
The investigation focused on suppliers of
fragrances and fragrance ingredients for use in the
of consumer products such as
household and personal care products.

is

manufacture

In the investigation announcement it was stated that
CMA is in close contact with the US Department of
Justice, the Commission and the Swiss Competition
Authority. Similar to the CMA announcement, the
Commission stated that it is cooperating with
authorities jurisdictions.
Although cooperation relations between authorities
are not rare, it can be said that these investigations
are an example of increased coordination from the
past to the present.

from many different

From left to right: the Justice Department’s Antitrust
Division Assistant Attorney General Kanter, Executive
Vice President Vestager of the EC, and Federal Trade
Commission Chair Khan. - Third US-EU Joint
Technology Competition Policy Dialogue, 2023
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AB Adalet Divani - Court of Justice of the EU

ABAD, ABIHA Madde 102'nin Esik
Altinda Kalan Islemlere
Uygulanabilecegine iliskin Beklenen
Kararini Verdi

CJEU Delivers Awaited Ruling on
the Applicability of Article 102
TFEU to Below-Threshold
Transactions

ABAD, 16 Mart’ta yaymlanan Towercast kararinda,
AB’deki ve esiklerin altinda  kalan
yogunlagma iglemlerinin ex-post miidahale ile hakim
durumun kotliye kullanilmast kapsaminda ulusal
rekabet otoriteleri
belirtti. Rekabete aykir1 her birlesme devralma
islemi aym1 zamanda hakim durumun kotiiye
kullanilmas1 tegkil edecegini One slirmek miimkiin
olmamakla birlikte, bu karar ex-ante denetimden
islemlerin miidahaleyle

ulusal

tarafindan incelenebilecegini

kacan ex-post

yakalanabilecegini teyit ediyor.

In its Towercast judgment published on March 16,
the CJEU stated that concentration transactions that
fall below EU and national thresholds can be
examined by national competition authorities in the
context of abuse of dominant position through ex-
post intervention. While it is not possible to argue
that every anti-competitive M&A transaction will
also constitute an abuse of dominant position, this
decision confirms that transactions that escape ex-
ante scrutiny can be caught by ex-post intervention.

L
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Rekabet camialarinda bir goriis Towercast kararinin,

Nlumina/Grail karariyla glindeme gelen, AB
Komisyonu'nun esik altinda kalan "Oldiiriicii
devralma" niteligindeki islemlerin Komisyon’a

bildirilebilmesi i¢cin AB Birlesme Tiiziigii Madde 22
sevk maddesinin kullanilmasi yoniindeki yeni sevk
prensibini tamamladigini soylerken bir diger goriis
ise boylelikle sevk sisteminin yeni uygulamasina
gerek dahi kalmadigin1 6ne siiriiyor. Zira Komisyon,
AB Tiiziigli'niin yayimnlandigi 1990 yilindan beri
mevzuatta olan sevk sistemi uygulamasindan imtina
etmekteydi. Mart 2021'de ise bir politika
degisikligine gidilerek AB veya ulusal esikleri
karsilamayan fakat iiye devletler arasi ticareti
etkileyen ve rekabeti Onemli Olclide etkileme
potansiyeli islemlerin ulusal rekabet
otoritelerince Komisyon'a tasinmasina imkan taniyan
sevk sistemi tesvik edilmeye baglanmisti.

bulunan

Latest Competition Law
Developments: Turkey & Global

One view in the competition community is that the
Towercast decision complements the new referral
principle introduced by the Illumina/Grail decision,
which requires the Commission to use the Article 22
referral clause of the EU Merger Regulation to notify
the Commission of acquisitions of technology
undertakings that fall below the threshold, while
another view is that there is no longer a need for the
new application of the referral system. The
Commission has abstaining from the
application of the referral mechanism which is in
force as of 1990, the publication date of the EU
Merger Regulation. However, on March 2021 a
policy change was undertaken and the Commission
started to encourage the referral system which paves
the way for the national competition authorities to
refer the transactions that do not meet neither the EU
nor the national thresholds, but effects trade between
member states and threatens to significantly affected
competition, to the Commission.

been
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Konunun arka planimi, Towercast’in 2017 yilinda
Fransiz  rekabet yaptig1  sikayet
olusturuyor. Karasal televizyon pazarinda aktif
Towercast sikayetinde, rakibi TDF’nin pazardaki
diger tek rakip Itas’1 devralarak ABIHA Madde 102
kapsaminda hakim durumunu kotiiye kullandigini
belirtmisti. Bahse konu islem ne AB ne de Fransa’da
esikleri agtigindan bildirime tabi olmamig, Towercast
ise sikayetinde bu islem sonucu TDF’nin mevcut
hakim durumunu ciddi dlgiide giiclendirerek ilgili
pazardaki rekabeti engelleyecegini One slirmiigtii.
Fransiz rekabet otoritesi ise yogunlagsma islemleri
icin miinhasir rekabet hukuku rejiminin AB Birlesme
Tiiziigli oldugunu ve dolayisiyla iiye devletlerin bu
tip islemlere ABIDA Madde 102’yi uygulamasinin
yasak oldugunu belirtmisti. Kararin temyiz edilmesi
tizerine ise Fransiz mahkemesi, yonlendirme almak
icin konuyu ABAD’a tasimisti. ABAD ise ulusal
rekabet otoritelerinin, esikleri agmadigindan Onciil
degerlendirmeye tabi tutulmayan bir islemi ABIHA
Madde 102 wuyarinca hakim durumun kotiiye
kullanilmas1 kapsaminda degerlendirilebilecegini
belirtti. ABAD, normlar hiyerarsisi uyarinca, birincil
hukuk statiisiinde bulunan 102. Madde uygulama
alaninin  ikincil mevzuattan olan AB Tiiziigi
hiikiimleri ile sinirlandirilamayacagini da ekledi.

otoritesine

The background to the matter is Towercast's
complaint to the French competition authority in
2017. In its complaint, Towercast, active in the
terrestrial market, stated that its
competitor TDF had abused its dominant position
under Article 102 TFEU by taking over Itas, the only
other competitor in the market. The transaction was
not subject to notification as it did not exceed the
thresholds in either the EU or France, and Towercast
argued in its complaint that the transaction would
significantly strengthen TDF's existing dominant
position and hinder competition in the relevant
market. The French competition authority stated that
the exclusive competition law regime for
concentration the EU Merger
Regulation and therefore Member States are
prohibited from applying Article 102 TFEU to such
transactions. Upon appeal, the French court referred
the matter to the CJEU for guidance. The CJEU
stated that national competition authorities may
consider a transaction that is not subject to ex ante
evaluation because it does not exceed the thresholds
as an abuse of dominant position under Article 102
TFEU. The CJEU added that, in accordance with the
hierarchy of norms, the scope of application of
article 102, which has the status of primary law,
cannot be limited by the provisions of the EU
Regulation, which is a secondary legislation.

television

transactions is
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ABAD’mm bu karart hukuki belirlilik ilkesi
bakimindan  elestirilere = de  konu  oluyor.
Komisyon’un Madde 22 uyarinca benimsedigi yeni
sevk politikasi, sirketleri halihazirda kapanmis
islemlerinin yeniden degerlendirmesi riski ile karsi
karsiya birakmisti. Bunun iistiine Towercast
kararmin hakim durumdaki tesebbiisler nezdinde ek
bir “anlagma giivensizligi’ne yol actigi da ifade
ediliyor.

Buna karsin ABAD’in ictihadinin ulusal rekabet
otoriteleri nezdinde ilgi cekmesi bekleniyordu.
Beklenen de oldu, heniiz kararin yayinlanmasini
lizerinden bir hafta gecmeden Belgika Rekabet
Otoritesi, Proximus/Edpnet devralma iglemine karsi
hakim durumun kotiye kullamildigir iddiasiyla
sorusturma baglatt.

il. HE ER
]

Latest Competition Law
Developments: Turkey & Global

The CJEU's decision has also been criticized in
terms of the principle of legal certainty. The
Commission's new referral policy under Article 22
had put companies at risk of having their already
closed transactions to be re-evaluated. On top of that,
it is argued that the Towercast decision has led to
additional ~ "deal insecurity" for  dominant
undertakings.

Nevertheless, the CJEU's case law was expected to
attract  attention from national competition
authorities. As expected, less than a week after the
publication of the judgment, the Belgian
Competition Authority launched an investigation
against the Proximus/Edpnet acquisition on the
grounds of abuse of dominant position.

gl
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ABAD Aleyhe Delil Beyanatlarin
Yazili Tutanaginin Bulunmasi
Gerektigine Hukmetti

Latest Competition Law
Developments: Turkey & Global

CJEU Rules that Written Record of
Adverse Evidence Statements Must
Be Available

ABAD, Genel Mahkeme kararimi kismen bozarak
Komisyon’un dagitim sektoriinde aktif birtakim
Fransiz tegebbiislerin tesislerinde rekabet karsiti
eylemler siiphesinden kaynakli gergeklestirdigi
yerinde inceleme kararlarini iptal etti. ABAD’1n iptal
gerekcesine savunma hakki temel tegkil ediyor,
mahkeme aleyhe delil olarak kullanilan beyanlarin
kayit altina alinmamasi olusturuyor.

Komisyon tarafindan, gida ve gida dis1 dagitim
sektoriinde aktif birtakim tegebbiisler ve tesebbiis
birlikleri arasinda bilgi degisimi oldugundan bahisle
Subat  2017°de incelemelere bir dizi karar
yaymlanmistt. Bu incelemeler sirasinda sirket
merkezleri ziyaret edilmis, birtakim igerik kopyalari
almmisti.  Sorusturulan  tesebbiisler, Komisyon
kararlarinin iptali icin Genel Mahkeme’de dava
acmig, mahkeme ise bu kararlar1 5 Ekim 2022
kararlariyla kismen onamigti. Bunun iizerine, Genel
Mahkemenin kararlart ABAD Oniine getirildi.

The CJEU partially overturned a General Court
judgment and annulled the Commission's on-site
inspections of the premises of a number of French
undertakings active in the distribution sector on
suspicion of anti-competitive practices. The CJEU's
grounds for annulment were based on the right of
defense and the failure to record the statements used
as adverse evidence.

In February 2017, the Commission issued a series of
decisions to investigate suspected information
exchanges between undertakings and associations of
undertakings active in the food and non-food
distribution sector. During these investigations,
company headquarters were raided and copies of
content were taken. The investigated undertakings
brought proceedings before the General Court to
annul the Commission's decisions, which the court
partially upheld in its judgments of October 5, 2022.
The decisions of the General Court were then
brought before the CJEU.
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Savunma hakki lehine bir igctihada daha imza atan
ABAD ise, Komisyon’un sorusturma konusu ile
ilgili bilgi toplamak icin yapti§1 goriismeleri kayit
altina almasi gerektiginin altin1 ¢izdi. Mahkeme, s6z
konusu yiikiimliiliigiin, goriismelerin sorusturmanin
resmen  baglamasindan  O6nce  veya  sonra
yapilmasindan bagimsiz olarak uygulanacagini
vurgulayarak Genel Mahkeme’nin degerlendirmesini
hatali buldu. Keza Genel Mahkeme, ilgili
tesebbiislere yoOnelik sorusturmanin resmi olarak
acilmadigindan  bahisle, kayit altina  alma
yiikiimliiliigiiniin Komisyon’un ilgili tesebbiisiin
tedarikcileri  ile  gerceklestirdigi = goriismelere
uygulanmadigim1  belirtmisgti. Neticede ABAD,
sorusturma konusuna yoOnelik bilgi toplamak

amaciyla yapilan goriismelerde kayit altina alma
yiliklimliiliigiiniin bulundugunu, Komisyon’un bu tip
gorlismeleri sozlii de dahil herhangi bir sekilde
kaydedebilecegini ifade etti. Bu yiikiimliiliige aykir
sekilde toplanmig bilgilere dayanan Komisyon
kararlarinin da iptaline hiikmetti.

Latest Competition Law
Developments: Turkey & Global

In yet another piece of case law in favor of the right
of defense, the CJEU underlined that the
Commission must record the meetings it holds in
order to gather information relevant to the subject
matter of the investigation. The Court found the
General Court erred in its assessment, emphasizing
that this obligation applies irrespective of whether
the meetings took place before or after the official
start of the investigation. Likewise, the General
Court had held that the obligation to record did not
apply to the Commission's discussions with the
undertaking's suppliers, as the investigation against
the undertakings concerned had not been formally
opened. In the end, the CJEU held that there is a
recording obligation for interviews conducted for the
purpose of gathering information relevant to the
subject matter of the investigation and that the
Commission may record such interviews in any
form, including orally. It also annulled Commission
decisions based on information gathered in breach of
this obligation.
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“Potansiyel” Rakipler Arasindaki

Rekabet Etmeme Yukumlulukleri O\\m
Rekabeti Kisitlayabilir M\

Latest Competition Law
Developments: Turkey & Global

o) Non-Compete Obligations between
"Potential" Competitors May Restrict
Competition

2 Mart tarihinde Bagsavci Rantos C-331/21 sayili
dosya kapsaminda, elektrik dagiticis1 Energias de
Portugal ile perakendeci Sonae arasindaki ortaklik
anlagmasinda, Sonae'nin iki y1l boyunca birbirlerinin
pazarina girmemeyi kabul etmesine iligkin goriisiinii
acikladi. Tlgili goriis kapsaminda bir tesebbiisiin,
digerine heniiz rakip olmasa dahi gelecekte ayni
pazara girebilecegine dair gercek
ihtimallerin varlig1 halinde potansiyel rakip olarak
degerlendirilebilecegi  belirtildi. ilaveten, ayr
pazarlarda faaliyet gosteren potansiyel rakipler
arasinda kararlastirilan rekabet yasagi hiikiimlerinin,
ortaklik icin kesinlikle gerekli oldugu
ispatlanmadikca, pazar paylasimi niteliginde ve
ama¢ yoniiyle rekabete aykiri bir anlagsma olarak
yorumlanmasi gerektigini soyledi.
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Potansiyel rekabet ve potansiyel rakip kavramlari
bilindigi lizere yeni degil. Nitekim gerek
Komisyon'un 1997 tarihli Pazar Tanimi Bildiriminde
gerekse de ilgili belgeyi giincellemeye yoOnelik
kamuoyuyla paylasilan 2 Kasim 2022 tarihli revize
("Taslak
Bildirim") ilgili kavramlar yer bulmakta. Kisaca
bahsetmek gerekirse Taslak Bildirim, tesebbiislerin
tic ana rekabet kisitlamasi unsuruna tabi oldugunu
belirtiyor: talep ikamesi; arz ikamesi; ve potansiyel
rekabet. Ornegin, potansiyel bir rakip halihazirda
rekabet etmeyen iirlinleri satiyor olabilir ya da hic
satmiyor olabilir. Her iki durumda da, rakip firmanin
pazara girme olasiligi halihazirda bir firmanin
davranigini etkiliyorsa, o zaman bu kisitin mevcut bir
kisit oldugu kabul ediliyor. Potansiyel rekabetle ilgili
olarak  Komisyon, baz1 paydaglarin Taslak
Bildirim'de bu kavrama daha fazla agirlik verilmesi
veya pazar tamimi asamasinda dikkate alinmasi
yoniindeki onerilerine ise katilmiyor.

taslak Pazar Tanimi Bildiriminde

On March 2, AG Rantos issued his opinion in case
numbered C-331/21 on the partnership agreement
between electricity distributor Energias de Portugal
and retailer Sonae, in which Sonae agreed not to
enter each other's market for two years. It was stated
that even if one undertaking is not yet a competitor
of another, it may be considered a potential
competitor if there is a concrete and real possibility
that it may enter the same market in the future. In
addition, Rantos said that non-competition clauses
agreed between potential competitors operating in
separate markets should be interpreted as an anti-
competitive agreement by object and in the nature of
market sharing, unless it is proved to be strictly
necessary for the partnership.

a .9

\

The concepts of potential competition and potential
competitors are not new. As a matter of fact, both the
Commission's 1997 Market Definition Notification
and the revised draft Market Definition Notification
dated November 2, 2022 ("Draft Notification"),
which was shared with the public to update the
document, contain the relevant concepts. Briefly, the
Draft Notification states that undertakings are
subject to three main elements of restriction of
competition: substitution; supply
substitution; and potential competition. For example,
a potential competitor may already be selling non-
competing products or may not be selling them at all.
In either case, if the possibility of a competitor
entering the market already affects a firm's behavior,
then the constraint is considered to be a current
constraint. Regarding potential competition, the

demand

Commission disagrees with some stakeholders'
suggestions to give more weight to this concept in
the Draft Notification or to take it into account at the
market definition stage.
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Potansiyel rakip kavrami uygulamada, cogunlukla
birlesme ve devralmalara yonelik
degerlendirmelerde ve hakim durumun kotiiye
kullanilmasi1  kapsaminda  diglayict  davranigin
analizinde g6z Oniinde bulunduruluyordu. Tiirkiye
tarafinda ise Yatay Isbirligi Anlagmalar1 Hakkinda
Kilavuz'da mevcut ya da potansiyel rakipler arasinda
yapilan bir anlagsmanin s6z konusu olmas1 halinde,
isbirliginin “yatay” bir nitelige sahip oldugu ifade
edilmekte. Rantos'un pazarda aktif olarak rakip
olmayan, hatta dikey iliski icerisinde bulunan
tesebbiislerin arasindaki anlagmayr pazar paylasimi
karteli olarak ve dolayisiyla amac¢ bakimindan ihlal
olarak degerlendirmesi ise kavrama iligkin esas
yeniligi olusturuyor.

Latest Competition Law
Developments: Turkey & Global

In the European practice, the concept of potential
competitor was mostly taken into account in the
evaluation of mergers and acquisitions and in the
analysis of exclusionary behavior within the scope of
abuse of dominant position. On the Turkish side, the
Guidelines on Horizontal Cooperation Agreements
state that cooperation has a "horizontal" character
when there is an agreement between existing or
potential competitors. The main novelty of the
concept is that Rantos considers an agreement
between undertakings that are not active competitors
in the market, or even in a vertical relationship, as a
market-sharing cartel, and therefore as a violation by
object.
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% I Bundeskartellamt

Alman Rekabet Otoritesi - Bundeskartellamnt

Alman Rekabet Otoritesi Microsoft'un
"gecit bekcisi" statiisiinde olup
olmadigina iligkin inceleme baglatti

oono

German Competition Authority
initiates procedure to review
Microsoft's status as "gatekeeper"

28 Mart 2023 tarihinde Alman Rekabet Otoritesinin
resmi internet
"rekabet icin olaganiistii Oneme sahip tesebbiis”
tanimlamasina yonelik silirecin  Microsoft icin

baglatildig1 belirtildi. Bilindigi lizere ilgili tanim,

sitesinde yayimlanan duyuruda,

Dijital Piyasalar Kanunu (Digital Markets Act —
"DMA") biinyesindeki gecitbekg¢isi taniminin Alman
muadili olmakla birlikte biiylik o0lcekli dijital
sirketlere belirli Onciil yiikiimliiliikler getirmeye
olanak taniyan bir statii. Sirketlerin bu kapsamda
tanimlanmasiyla birlikte otoritenin belirli rekabet
karsiti eylemleri
geniglemekte. Tegebbiislerin birden fazla pazara
uzanan dijital ekosistemlere sahip olmasinin, tanim
kapsaminda olabileceklerine emare teskil ettigi ifade
edilmekte.

yasaklamaya yonelik yetkileri

On March 28, 2023, the German Competition
Authority announced on its official website that the
procedure for the designation of "company of
paramount competition across
markets" has been initiated for Microsoft. As it is
known, the relevant definition is the German
equivalent of the gatekeeper definition under the
Digital Markets Act ("DMA"), a status that allows
the imposition of certain ex ante obligations on
large-scale  digital By defining
companies within this scope, the authority's powers
to prohibit certain anti-competitive acts are
expanded. It is stated that the fact that the

significance for

companies.

undertakings have digital ecosystems extending to
more than one market is an indication that they may
fall within the scope of the definition.

Ilgili duyuruda, Microsoft’un isletim sistemleri ve
ofis yazilimlarindaki siiregelen giiclii pozisyonuna
dikkat cekildi. Buradan temel alarak tesebbiisiin,
liriin  portféyiinii ticari kullanicilara ve son
kullanicilara yonelik genisletmesi vurgulandi ve
asagidakiler sayilmak suretiyle, bir nevi, tamimlama
ile kapsama girecek hizmetlere isaret edildi;

Bulut hizmetleri: Azure, OneDrive

In the announcement, Microsoft's continued strong
position in operating systems and office software
was highlighted. Building on this, the undertaking's
expansion of its product portfolio to commercial
users and end-users was emphasized, and the
services that would fall within the scope of the
definition were, in a way, pointed out. Namely;

Cloud services: Azure, OneDrive

e Video konferans ve ortak calisma yazilimi: e Video conferencing and collaboration
Teams software: Teams
¢ Oyun konsolu: XBox ¢ Game console: XBox
¢ Kariyer platformu: Linkedin e Career platform: Linkedin
¢ Arama motoru: Bing ¢ Search engine: Bing
26
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Otoritenin ~ diger teknoloji ~ devlerine iliskin  The current status of the authority's attempts to
tamimlama  girisimlerinin  giincel durumu ise  designate other tech giants is as follows:
asagidaki gibi:
@ Alphabet/Google: Designated.
@ Alphabet/Google: Tanimlandi.
X Meta: Designated.
OQ Meta: Tanimlandi.
ad Amazon: Designation decision has been appealed.
@  Amazon: Tamimlama karari temyiz edildi. " The decision is currently before the Federal Court of
Karar halihazirda Federal Adalet Divan1 oniinde. Justice.

’
Apple: Tanimlandi. . Apple: Designated.
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ABD Adalet Bakanligi - US Department of Justice

Isgiicii Piyasalar1 Giindemde Kalmaya
Devam Ediyor: IK Yoneticisi Maasg
Sabitlemekle Sug¢laniyor

Labor Markets Remain in the
Spotlight: HR Manager Accused of
Wage Fixing

ABD Adalet Bakanligimin ("Bakanhk") 16 Mart
2023
yayimladigi duyuruda, saglik hizmetleri sektoriinde
faaliyet —gosteren tesebbiisteki eski bir 1K
yOneticisinin, hemgirelerin maaslarin1 sabitlemekle

tarihinde resmi internet sitesi tizerinden

suclandigimi  bildirdi. Sunulan dava dosyasinda
suclamalarin konusunu, K yOneticisinin
hemsirelerin ~ maaglarim1 ~ baskilama  amaciyla

koordinasyonu saglamast ve gerekli toplantilari
organize etmesi olusturuyor.

Bircok otorite nezdinde isgiicli piyasalarindaki
rekabet¢i endiselerin  giindemi mesgul ettigi
bilinmekte. Bakanligin duyurusunda ise ihlal tespiti
durumunda tegebbiislere yonelik para cezalarina ek
olarak, sahis  sorumlulugunu da
kapsadiginin  ve azami 10 yil hapis
ongordiigiiniin - belirtilmesi  dikkat cekici.
sonucunda hapis cezasina hiikmedilmesi olasiliklar
dahilinde olmakla birlikte otoritelerin isgiicii
piyasalarina yonelik caydiric atmast,

mevzuatin
cezasl
Dava

adimlar

konuya yonelik artan dikkat seviyesi goz Oniinde
bulunduruldugunda siirpriz olmayacaktir.

The U.S. Department of Justice ("DoJ") announced
on its official website on March 16, 2023 that a
former HR manager at a healthcare company has
been charged with fixing the salaries of nurses. In
the case file submitted, the HR manager is accused
of coordinating and organizing meetings to suppress
nurses' wages.

Competitive concerns in labor markets have been on
the agenda of many authorities. It is noteworthy that
the Dol's announcement states that in addition to
fines for undertakings in case of a violation, the
relevant  legislation  also personal
responsibility and provides for a maximum prison
sentence of 10 years. While it is possible that a
prison sentence could be imposed as a result of the
case, it would not be surprising for the authorities to
take deterrent steps towards labor markets, given the
increased attention to the issue.

covers
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ABDr’den Rakip Sirketlerde Ortak
Yoneticilere Yonelik Proaktif Adimlar

Latest Competition Law
Developments: Turkey & Global

Proactive Steps by the US to Address
Interlocking Directors at Competitor
Companies

ortak
durumlarda

Bakanlik, rakip sirketlerde
yoneticiler/idareciler bulundugu
uygulanacak yaptirnmlarda proaktif tutumuna devam
ediyor. ABD’de tesebbiis yoneticileri/idarecilerinin
eszamanli olarak rakip sirketlerde gorev yapmasi
hususu, birtakim istisnalar diginda, per se yasak
kabul ediliyor.

The Dol continues to be proactive in imposing
sanctions in cases where there are interlocking
directors/executives in rival companies. In the US, it
is prohibited per se, with some exceptions, for
directors/executives of undertakings to
simultaneously serve in competitor companies.

Tarihsel acidan rakip sirketlerde ortak yoOnetici veya
idareci bulunmasi hususu, otoritelerin giindemine
birlesme ve devralma bagvurularn gibi diger rekabet

hukuku konularina yonelik sorusturmalar
baglaminda yerlesmekteydi. Buna karsin son
donemde ABD’de, Tiirkiye ve Avrupa’daki

uygulamanin aksine bu rakip sirketlerde kesisen
yoneticiler/idarecilere  (interlocking directorates)
yaptirim uygulanmasina yonelik proaktif bir tutum
sergileniyor. Zira, ABD Adalet Bakanlig1 Antitrost
Clayton 8.boliimii
uygulamasi kapsaminda bes yonetim kurulu iiyesinin
dort yonetim kurulundan daha istifa ettigi ve bir
sirketin ise kurul atama hakkim1 kullanmay1
reddettigini duyuruldu.

Biriminin Kanunu’nun

Kilit  pozisyonlarda  yer alan bu  gibi
yonetici/idarecilerin sirketin rekabete hassas bilgilere
dogrudan erisimi olan kigiler oldugu gozetildiginde,
rakipler arasi bilgi degisimini kolaylastiracak bu
enstrimana  yonelik kati
Tiirkiye’de rakip sirketlerde benzer pozisyonlarda
azimsanamayacak sayida yoOnetici  bulundugu
diistintildiigiinde, Rekabet Kurumunun da ABD
benzeri bir yaklagim benimsemesi bir hayli ses
getirebilir.

tutum  anlagilabilir.

Historically, the issue of interlocking directors or
executives in rival companies has been on the
authorities' agenda in the context of investigations
into other competition law matters, such as merger
and acquisition applications. However, in contrast to
the practice in Tiirkiye and Europe, the US has
recently taken a proactive stance towards imposing

sanctions on interlocking directorates in rival
companies. In fact, the Dol's Antitrust Division
announced that five board members resigned from
four more boards and one company refused to
exercise its right to appoint a board under Section 8

of the Clayton Act.

Considering that such directors/executives in key
positions have direct access to the company's
information, the strict
attitude towards this instrument that would facilitate
the exchange of information between competitors is
reasonable. Considering that there are a considerable
number of executives in similar positions in rival
companies in Tiirkiye, the Turkish Authority's
adoption of an approach similar to that of the US
may provoke a great deal of attention.

competitively sensitive
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ABD Adalet Bakanlhgi, “Oyunbozan”
Nitelikteki Tesebbiistin
Devralinmasina Karsi1 Dava Acti

s

Latest Competition Law
Developments: Turkey & Global

US DolJ Files Lawsuit Against
"Maverick" Undertaking's
Acquisition

ABD  Adalet Bakanhigi, JetBlue
Corporation’in (“JetBlue”) biiyiik ve hizli gelisen,
bir o kadar da diisiik maliyetli rakibi Spirit Airlines,
Inc.’1 3.8 milyar Dolara devralmasi islemine yonelik
dava acti. Bahse konu islemin JetBlue'nun diisiik
fiyathh ucus hizmeti veren rakibi Spirit’i ortadan
kaldiracagi, havayolu daha da
yogunlastiracagi, islem {icretlerinin artmasiyla ve
rota seceneklerinin azalmasiyla ozellikle de hesaph
ucuslart tercih eden Amerikali yolculara zarar
verecegi belirtiliyor.

Airways

endiistrisini

Rakipler arasi yogunlagma iglemlerinde oyunbozan
(“maverick”) niteligindeki firmalarin devralinmasi
islemleri, taraflarin pazar paylar1 ve pazardaki
yogunlagsma  seviyelerinden = bagimsiz  olarak
problematik goriilmektedir. Gergekten de taraflardan
birinin pazar pay: diisiik olsa dahi, “oyunbozan”
nitelikte, yani rekabetci 6zellige sahip bir tesebbiisiin
mevcut oldugu yogunlagsma islemleri rekabetci
kaygilara yol acgabilmektedir. Bu durum Tiirk
rekabet hukuku pratiginde de sorunlu goriilmekte ve
degerlendirmeye tabi tutulmaktadir. Hatta Yatay
Birlesme ve Devralmalarin  Degerlendirilmesi
Hakkinda Kilavuz’da bu atif  dahi
bulunmaktadir. Clayton Kanunu Bolim 7’ye
dayanan gikdyetin temelini de bu hususlar
olusturmakta, son 10 senede agini iki katina ¢ikaran
ve bu hizda biiyiimeye devam etmesi beklenen
Spirit’in devralinmasinin gelecekteki rekabeti heniiz
baslamadan engelleyecegi ifade edilmektedir.

hususa

.
.

Bu dava da genellikle kiiciik o6lgekli olduklarindan

bildirim

sirketlerin

teknoloji
esiklerini

tesebbiislerinde oldugu gibi
tetiklemeyen  bu  tip
devralinmasit  islemlerinin  hafife = alinmamasi
gerektigini gosteriyor. Keza bu tip sirketler,
gercekten de biiytkliiklillerinden bagimsiz, pazarda
orantisiz bir rekabetci etkiye sebep olabiliyor.

The U.S. Department of Justice has filed a lawsuit
challenging  JetBlue  Airways  Corporation's
("JetBlue") $3.8 billion acquisition of large and fast-
growing low-cost competitor Spirit Airlines, Inc.
The transaction would eliminate JetBlue's low-cost
competitor Spirit, further concentrate the airline
industry, and harm American travelers, especially
those who prefer low-cost flights, by increasing
transaction fees and reducing route options.

Acquisitions of "maverick" firms in concentration
transactions between competitors are problematic
regardless of the market shares and concentration
levels of the parties. Indeed, even if the market share
of one of the parties is low,
transactions involving a "maverick" undertaking, i.e.
an undertaking with competitive characteristics, may
give rise to competitive concerns. This situation is
also considered problematic and subject to
evaluation in Turkish competition law practice.
There is even a reference to this issue in the
Guidelines on the Assessment of Horizontal Mergers
and Acquisitions. The complaint, which is based on
Section 7 of the Clayton Act, is also based on these
issues, stating that the acquisition of Spirit, which
has doubled its network in the last 10 years and is
expected to continue to grow at this rate, will prevent
future competition before it even begins.

concentration

1

This case shows that acquisitions of such companies,
which do not trigger notification thresholds as in the
case of technology undertakings as they are
generally scale, should not be
underestimated. Indeed, such companies, regardless
of their size, may indeed have a disproportionate
competitive impact on the market.

small in
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Guney Afrika Rekabet Otoritesi - Competition
Commission South Africa

S

Yapay Zeka Rekabet Otoritelerinin de
Giindeminde

1

5@_

T

Alis alsoon the List of Competition

Authorities

i

Gliney Afrika Rekabet Otoritesi, medya iceriklerinin
dijital platformlarda dagitilmasina yonelik bir sektor
incelemesi baglatacagini duyurdu. Bir ilke imza atan
otorite, sektdr incelemesinde yapay zekad temelli
sohbet robotlarina yonelik endiseleri de dile
getiriyor.

Haber kaynaklarimin giderek daha fazla dijitale
kaymasiyla son donemde dijital platformlar ile
medya sirketleri arasindaki iligkinin rekabet hukuku
boyutu, yayincilarin telif hakki 6demeleri vb.
hususlar cesitli otoritelerin glindemine yerlesmisti.
Dijital medya igerikleri dagitan dijital platformlarin
rekabeti engelleyen, bozan veya kisitlayan
niteliklerinin bulunup bulunmadigi hususu Giiney
Afrika Rekabet Otoritesi’'nin incelemesinin de
merkezinde.

The South African Competition Authority has
announced that it will launch a sector inquiry into
the distribution of media content on digital
platforms. Marking a first, the authority is also
raising concerns about artificial intelligence-based
chatbots in its review.

With news sources increasingly shifting to digital
platforms, the competition law aspects of the
relationship between digital platforms and media
companies, publishers' royalty payments, etc. have
recently been on the agenda of various authorities.
Whether digital platforms that distribute digital
media content prevent, distort or restrict competition
is also at the heart of the South African Competition
Authority's investigation.
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Uretken yapay zeka ise katalizor olarak endiselerin
merkezine yerlesiyor. Gegen senenin sonlarina
dogru, Open Al gelistirdigi sohbet robotu
ChatGPT’yi piyasaya slirmiistii. 2023 baslarinda
Microsoft Bing arama motoruna ChatGPT’yi entegre
ettigini aciklarken Google ise arama motoruna
entegre edilecek kendi sohbet robotu Bard’i
aciklamigti. Otorite, sohbet robotlarinin arama
motorlarina  entegre edilmesinin  kullanicilarin,
yaymci internet sitesine erigsmelerine  gerek
kalmaksizin, arama sonu¢ sayfasinda yaptigi
sorgulara dogrudan yanit almasini saglayacagina
dikkat cekiyor. Bu durumun ise yaymcilar gibi
cevrimi¢i icerik saglayicilarin  kendi
sitelerine yonlenecek kullanici trafigi ve dolasiyla bu
icerikten elde edecekleri gelire potansiyel bir tehdit
olusturacaginin altini ¢iziyor. Giiney Afrika Rekabet
Otoritesi, heniliz erken asamalarinda olan iiretken
yapay zeki sistemlerinin entegrasyonunun sebep
olacagi  sonuglarin  heniiz ~ Ongoriilemedigini
belirtiyor. Bununla birlikte, Giiney Afrika’daki basin
isletmeleri nezdinde ortaya c¢ikacak rekabet hukuku
ve kamu menfaati endiselerine yonelik uygun

internet

tedbirlerin ~ alinabilmesi adma bunun erken
asamalarinda arastirilmast  gerektigi de ortaya
konularak etkilenen kigiler goriis bildirmeye
cagriliyor.

Latest Competition Law
Developments: Turkey & Global

Generative artificial intelligence as a catalyst is at
the center of concerns. Late last year, Open Al
launched ChatGPT, a chatbot it developed. In early
2023, Microsoft announced that it had integrated
ChatGPT into its Bing search engine, while Google
announced its own chatbot, Bard, to be integrated
into its search engine. The authority points out that
integrating chatbots into search engines will enable
users to get direct answers to their queries on the
search results page, without the need to access the
publisher's website. This would pose a potential
threat to online content providers, such as publishers,
in terms of user traffic to their websites and therefore
revenue from that content. The South African
Competition Authority notes that the implications of
the integration of generative artificial intelligence
systems, which is still in its early stages, cannot yet
be predicted. However, it urges those affected to
comment on the competition law and public interest
concerns that may arise for media businesses in
South Africa, noting that should be
investigated at an early stage so that appropriate
measures can be taken to address them.

these

Yapay zeka tarafindan gelistirilen sohbet robotlari ile
rekabet hukuku iligkisine ilk kez deginen Giiney
Afrika Rekabet Otoritesi, bu alanda Onciiliigii ele
almis durumda.

The South African Competition Authority has taken
the lead in addressing the relationship between
chatbots developed by artificial intelligence and
competition law, which happens for the first time.
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Authority for
Consumers & Markets

o

Holanda Rekabet Otoritesi - Authority for Consumers &

Mar

DMA Ulusal Rekabet Otoritelerinin
Gundeminde =

kets

DMA on the Agenda of National

| Competition Authorities

Hollanda Ekonomi ve Iklim Bakanligi, DMA'ya
ilisgkin konsiiltasyon baglatti. 1 Kasim 2022’de
yiirlirliige giren ve ¢ogu hiikkmii oniimiizdeki ay, 2
Mayis 2023 itibariyla uygulanabilir olacak olan
DMA, haliyle rekabet otoritelerinin de giindeminde.

DMA’in uygulamasma sayili giin kalmigken
Hollanda Ekonomi ve Iklim Bakanhg: da Hollanda
Tiiketiciler ve Piyasalar Otoritesi’ni (“ACM”) DMA
ile uyumun takibi, bagimsiz sorusturmalar yiiriitmesi
ve sorusturmalar esnasinda Avrupa Komisyonu’'na
yardimct olunmasi konusunda yetkilendiren bir
kanun tasarisin1 kamuoyu goriiglerine agti. Siirecin
14 Nisan’da sona ermesi planlaniyor.

The Dutch Ministry of Economic Affairs and
Climate Policy has launched a consultation on the
DMA. The DMA, which entered into force on
November 1, 2022 and most of its provisions will be
applicable as of next month, May 2, 2023, is already
on the agenda of competition authorities.

With the implementation of the DMA just days
away, the Dutch Ministry of Economic Affairs and
Climate Policy opened for public consultation a draft
law authorizing the Netherlands Authority for

Consumers and Markets ("ACM") to monitor

compliance with the DMA, conduct independent
investigations and assist the Commission during
investigations. The process is scheduled to end on
April 14.

L
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Meksika Rekabet Otoritesi - Mexican Competition Authority

HP ve Poly'ye Meksika'dan Rekor Ceza @‘é&

( ) cofece

Latest Competition Law
Developments: Turkey & Global

Comision
Federal de
Competencia
Economica

Record Penalty for HP and Poly in
Mexico

Meksika Rekabet Otoritesi, devam eden incelemeye
ragmen 3.3 milyar dolarhik birlesmelerinin
kapanigim1  gerceklestirmeleri dolayisiyla HP ve
Poly'ye 3.1 milyon Euro bedelinde idari para cezasi
uyguladi. Literatiirde "gunjumping” olarak bilinen
ihlal tipi, yukarida bahsedildigi iizere izne tabi
olmasina ragmen izin alinmaksizin nihayete erdirilen
birlesme ve devralma islemlerini ifade ediliyor. Ceza
tutar;, Meksika Rekabet Otoritesinin simdiye kadar
konuya iliskin verdigi en yiiksek ceza niteliginde.

T e L R — » e
! § A |

The Mexican Competition Authority imposed an
administrative fine of €3.1 million on HP and Poly
for closing their $3.3 billion merger despite an
ongoing review. The type of violation, known as
"gunjumping" in the literature, refers to mergers and
acquisitions that are finalized without authorization,
despite being subject to authorization as mentioned
above. The fine amount is the highest ever imposed
by the Mexican Competition Authority on the topic.

¢ *
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Gunjumping konusu son donemde bircok rekabet
otoritesinin giindemini mesgul ediyor. Ornegin
Tiirkiye diizleminde gectigimiz ay, yukarida da
detaylarina deginildigi iizere, Elon R. Musk'a, Kurul
izni  olmaksizin islemini
tamamladig1 sebebiyle idari para cezasi uygulandi.
AB tarafina bakildiginda ise, Komisyon'un da
uygulamasinda ilgili ihlal tipine yer ayirdig1 ve izin
olmaksizin erken kapanisi yapilan islemleri
mercegine aldif1 sliphesiz. Nitekim Komisyon
Illumina/Grail islemine iligkin olarak 18 Agustos
2021'de gunjumping ihlaline yonelik sorusturma
baglatmisti.  Nihayetinde ise 2023'lin
safthalarinda birtakim tedbir kararlar1 almig, Grail'in
ayristilmasi gerektigini ifade etmisti. ABD tarafina
bakacak olursak, 3 Nisan 2023 tarihinde Federal
Ticaret Komisyonu da soz konusu isleme yonelik
olarak Komisyon'a paralel bicimde Grail'in elden
cikarilmasi yoniinde karar aldi. Dolayisiyla gériinen
o ki gunjumping konusu bir siire daha giincel bir
giindem maddesi olarak kalmaya devam edecek.

Twitter'r  devralma

erken

Latest Competition Law
Developments: Turkey & Global

Gunjumping has recently been on the agenda of
many competition authorities. For example, in
Turkey, last month, as mentioned above, Elon R.
Musk was imposed an administrative fine for closing
the acquisition of Twitter without the Board's
authorization. On the EU side, there is no doubt that
the Commission has also included this type of
infringement in its practice and has been scrutinizing
transactions that closed early without authorization.
Indeed, on August 18, 2021, the Commission
launched a gunjumping infringement investigation
into the Illumina/Grail transaction. Ultimately, it
issued a number of measures in the early stages of
2023, stating that Grail should be divested. If we
look at the US side, on April 3, 2023, the Federal
Trade Commission also decided to divest Grail in
parallel with the regarding the
transaction in question. Thus, it seems that the
gunjumping issue will continue to be a current
agenda item for a while.

Commission
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Rekabet Kurumu - Turkish Competition Authority

Yeni Bir Uzlagma Karar1 Yayimland: A New Settlement Decision Published

5 Mayis 2023 tarihinde Kurum; Korkmaz, Gengler
ve Punto’ya yonelik yiiriittiigli sorusturmanin
uzlasma ile sonlandirilmasina iligkin kararin
gerekcesini yayimladi. Sorusturma esas itibariyle
her li¢ tesebbiis icin de yeniden satig fiyatinin
belirlenmesini; Korkmaz agisindan ise ayrica
bayilerin miisterilerine yonelik getirilen sinirlamalar1

esas aliyor.

On May 5, 2023, the Authority published the

reasoning for its decision to conclude the
investigation against Korkmaz, Gengler and Punto
with a settlement. The investigation was mainly
based on the resale price maintenance for all three
undertakings and, in the case of Korkmaz, also on

the restrictions imposed on the resellers' customers.

|

Mayis - May 2023



|

1ICOPARTNERS

Competition & Regulation

Karar  kapsaminda, taraflarindan
saglayici Korkmaz'in, toptan ve perakende satis
faaliyetlerinin bir kismini, distribiitorleri Gengler ve
Punto araciligiyla gerceklestirdigi belirtiliyor. Bu
kapsamda ise yerinde incelemelerde elde edilen bilgi
ve belgelerden anilan tegebbiislerin, bayilerinin
perakende fiyatlarin1 artirmak icin yeniden satig
fiyatlarina miidahalede bulundugu; bayilerin ise
belirlenen fiyatlara uymadig1 takdirde teslimat
kosullarinin  kotiilestirilmesi, internet satiglarinin
sinirlanmasi veya anlagmanin sona erdirilmesi gibi
cesitli yaptirimlara maruz birakildig: tespit edildi.

sorusturma

Sorusturma  kapsaminda  yiiriitiilen  yerinde
incelemelerde elde edilen delillerin agirlikli olarak,
yeniden cevrim ici  satiglarinda
uyguladiklar1 fiyatlara miidahaleye iligkin oldugu
goriiliiyor. Korkmaz'in cevrim i¢i pazaryerlerini
(Trendyol, Hepsiburada, N11 gibi) siirekli takip
etmesi ve belirledigi asgari fiyatin altinda satis yapan
bayileri; distribiitorleri olan Gengler ve Punto, bolge
ya da satig sorumlulart araciligiyla
uyarmast da Kurul'un ulagtigi ihlal sonucunu
belirleyen faktorlerden.

saticilarin

miidiirleri

Latest Competition Law
Developments: Turkey & Global

It was stated in the decision that Korkmaz, one of
the parties to the investigation, carries out some of
its wholesale and retail sales activities through its
distributors Gengler and Punto. In this context, it
was
documents obtained during the on-site inspections
that the aforementioned undertakings intervened in

determined from the information and

the resale prices of their dealers in order to increase
their retail prices, and that the dealers were
subjected to various sanctions such as deterioration

of delivery conditions, restriction of internet sales
or termination of the agreement if they did not
comply with the determined prices.

The evidence obtained during the on-site
inspections conducted as part of the investigation
mainly relates to the interference with the prices
applied by re-sellers in their
Korkmaz's monitoring
marketplaces (such as Trendyol, Hepsiburada, N11)
and the fact that it warned resellers who sold below
the minimum price it set, through its distributors
Gengler and Punto, regional managers or sales
officers, were among the factors that influenced the

Board's conclusion of violation.

online sales.

continuous of online
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Kurul'un, sayilar1 her gecen giin artan aksi yondeki
mukayeseli hukuk ornekleri ve doktrindeki farkl
gorliglere  ragmen, yeniden satig fiyatinin
belirlenmesini ama¢ bakimindan rekabeti kisitlayict
nitelikte  bir olarak  degerlendirdigi
goriiliilyor. Anlasildigi kadariyla Kurul gecmiste de
bircok kez gosterdigi iizere bu tiir siirlamalara
yonelik kat1 yaklagimim siirdiirmeye en azindan bir
stire daha devam edecek.

sinirlama

Dosya kapsaminda her {i¢ tegebbiisiin de yeniden
satig fiyatin1 belirledigi tespit edilmekle birlikte
Kurul sorusturma taraflarina, artitk oturmusg
denilebilecek uygulamasi dogrultusunda azami oran
tizerinden %25 tutarinda indirim uyguladi. Akabinde
Kurul, Punto ve Gengler bakimindan belirlenecek
temel para cezasina bir kez daha indirim uygularken
gerekcelerini  su sekilde swraladi; (i)
tesebbiislerin  cirolarinin ~ tamamim1  Korkmaz
tiriinlerinin  satisgindan elde ediyor olmasi, (ii)
dolayisiyla Korkmaz'in yonlendirmelerinden
bagimsiz hareket edememeleri, (iii) Korkmaz'in
talimatlarina  aykiri  davranan  distribiitorlere,
Korkmaz'in ilgili distribiitdrlerin sozlesmelerini
feshetme yoluyla yaptirim uygulayabilecek olmasi.

bunun
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Latest Competition Law
Developments: Turkey & Global

It appears that the Board considers the resale price
maintenance as a restriction that
competition by object, despite the increasing
number of comparative law examples to the
contrary and the opposing views in the doctrine. It
seems that the Board will continue to maintain its
strict approach towards such restrictions, at least for
a while, as it has demonstrated many times in the
past.

restrains

Although it was found that all three undertakings
determined the resale price within the scope of the
file, the Board applied a 25% discount on the
maximum rate to the parties to the investigation in
line with its
Subsequently, the Board once again applied a
discount to the basic fine to be determined in
respect of Punto and Gengler, and listed the reasons
for this as follows; (i) the undertakings generate all
of their turnover from the sale of Korkmaz
products, (ii) therefore, they cannot act

now well-established practice.

independently from Korkmaz's instructions, (iii)
Korkmaz can impose sanctions on distributors who
act contrary to
terminating  the
distributors.

Korkmaz's instructions by

contracts of the relevant

=
o,
.
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Avrupa Birligi Komisyonu - European Commission

Microsoft/Activision Blizzard
Devralmasina Yesil Isik: Taahhtitler
Kapsaminda Kosullu Izin Cikt1

®

Microsoft/Activision Blizzard Takeover
Got The Go-Ahead: Conditional
Clearance Under Commitments

Son donemin en c¢ok ses getiren birlesme devralma
islemlerinden olan Microsoft/Activision Blizzard
dosyasinda Avrupa Komisyonu ("Komisyon")
tarafinda da nihai asamaya gelindi. 15 Mayis 2023
tarihinde Komisyon isleme kosullu olarak izin
verdigini duyurdu. Karar ile bilgisayar ve konsol
oyunlarimin bulut oyunculugu hizmetleri araciligiyla
dagitimi pazarindaki rekabetci endiseleri gidermeye

yonelik olarak  Microsoft tarafindan  sunulan
asagidaki lisanslama taahhiitleri 10 yil siireyle
baglayici hale getirilerek islem onaylandi:

e Avrupa Ekonomik  Alami'ndaki ("AEA")

tiiketicilere, herhangi bir bulut oyunculuk hizmeti
aracilifiyla lisansina sahip olduklart mevcut ve
gelecekteki tiim Activision Blizzard PC ve
konsol oyunlarini oynamalarina olanak taniyan
ticretsiz bir lisans verilmesi,

e Bulut oyunculuk hizmet saglayicilarina,
Activision Blizzardin tim PC ve konsol
oyunlarint AEA  biinyesindeki tiiketicilere

sunabilmelerine olanak taniyan iicretsiz bir lisans
verilmesi.

The European Commission ("Commission") has
reached the final stage in the Microsoft/Activision
Blizzard case, which is one of the most popular
merger and acquisition transactions of the recent
period. On May 15, 2023,
announced that it conditionally authorized the
transaction. With the decision, the following
licensing commitments submitted by Microsoft to
address competitive concerns in the market for the
distribution of PC and console games through cloud
gaming services were made binding for 10 years:

the Commission

e Granting consumers in the European Economic
Area ("EEA") a free license that allows them to
play all current and future Activision Blizzard
PC and console games for which they hold a
license through any cloud gaming service,

e Granting cloud gaming service providers a free
license that allows them to offer all of Activision
Blizzard's PC and console games to consumers
within the EEA.

L
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Komisyon'un hamlesi sonrasinda, ayni isleme yonelik
bagvuruyu 26 Nisan 2023 tarihinde verdigi karar ile
reddeden Ingiliz Rekabet Otoritesinin (Competition
and Markets Authority — "CMA") ne tepki verecegi
merak konusu olurken otorite tarafindan yapilan
aciklamada kararin arkasinda olduklar ifade edildi.
CMA CEO'su Sarah Cardell aciklamasinda,
"Microsoft'un bugiin Komisyon tarafindan kabul
edilen taahhiitleri, oniimiizdeki 10 yil boyunca bu
pazarmn  sartlarini  ve kosullarint  Microsoft'un
belirlemesine olanak taniyacaktir.” ifadelerine yer
verdi. Isleme bugiine dek 39 iilke yetkili otoritesince
izin verilmis olmasina ragmen ABD tarafindaki

FTC'den heniiz bir karar ¢cikmadi.

Latest Competition Law
Developments: Turkey & Global

Following the Commission's step, the reaction of the
British  Competition and Markets Authority
("CMA"), which rejected the notification for the
same transaction with its decision on April 26, 2023,
was a matter of curiosity, while the authority stated
in a statement that they are behind their decision.
"Microsoft's accepted by the
Commission today will allow Microsoft to set the
terms and conditions of this market for the next 10
years," said CMA CEO Sarah Cardell. Although the
transaction has so far been authorized by authorities
in 39 countries, no decision has yet been made by
the FTC in the US.

commitments

L
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Microsoft halihazirda CMA'in kararimi temyize
gotiireceklerini agiklamis durumda. Bu baglamda
Komisyon'un kararmin Ingiltere'deki rekabet temyiz
mahkemesi CAT' (Competition Appeal Tribunal)
kargisinda Microsoft'un elini giliclendirecegi de bir
gercek. CMA kararinin bozulmamasi halinde ise
taraflarin  islemi feshetme veya Birlesik Krallik
pazarindan cekilme gibi ihtimalleri degerlendirmesi
gerekebilir.

Esasinda her iki rekabet otoritesinin de endiselerinin
paralel oldugu goriiliiyor. Bu kapsamda otoriteler
tarafindan aslinda endise duyulan tarafin konsol
oyunlar1 pazari degil, yeni gelisen bulut oyunculuk
sektoriiniin Microsoft hakimiyetine girmesi oldugu
gorliliyor. Fikir ayrilifi ise esas itibariyle
Microsoft'un oOnerdigi ¢oziimlerin bu endiseleri
kargilamak icin yeterli olup olmadigi noktasinda
cikiyor. Komisyon'un sunulan taahhiitleri
endiselerinin giderilmesi igin yeterli bulmasina
karsilik CMA; etkin bir ¢oziim saglamanin imkansiz
oldugunu, nitekim pazarin degisken oldugunu ve
Microsoft'un korumak icin ne gibi
taahhiitlerde bulunmasi gerektigini bilemeyecegini
savunuyor.

rekabeti

Karara iligkin tartigmalarin bir siire daha devam
edecegini ve sularin bir siire daha durulmayacagini
ongdérmek ¢ok zor degil. Ustelik heniiz kararini
vermemis olan FTC'nin kararinda CMA veya
Komisyon arasindan hangi

yone gidecegi de

bilinmiyor. Daha Once donem donem Komisyon
kararlarindan etkilendigi goriilen FTC'nin karari ne
yonde olursa olsun tartismalar1 tekrar alevlendirecegi
de bir gercek.

Latest Competition Law
Developments: Turkey & Global

Microsoft has already announced that they will
appeal the CMA's decision. In this context, the
Commission's decision will strengthen Microsoft's
hand against the Competition Appeal Tribunal
(CAT) in the UK. If the CMA decision is not
overturned, the parties may have to consider the
possibility of terminating the
withdrawing from the UK market.

transaction or

In fact, the concerns of both competition authorities
are in parallel. In this context, it is not the console
gaming market that the authorities are concerned
about, but Microsoft's potential dominance of the
nascent cloud gaming sector. The main point of
disagreement is proposed
solutions are sufficient to address these concerns.
While the Commission considers the commitments
offered sufficient to address its concerns, the CMA
argues that it is impossible to provide an efficient
solution, as the market is volatile and Microsoft is
unable to know what commitments it needs to make
to ensure competition.

whether Microsoft's

It is not difficult to foresee that the debate on the
decision will continue and things will not be on track
for a while. Moreover, it is not known which
direction the FTC, which has not yet made its
decision, will take between the CMA or the
Commission. It is a fact that the FTC, which has
been affected by the Commission's decisions from
time to time, will reignite the debates regardless of
its decision.
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Dijital Piyasalar Yasasi Tamamen
Uygulanabilir Hale Geldi

Latest Competition Law
Developments: Turkey & Global

Digital Markets Act Becomes Fully
Applicable

Rekabet hukuku cevrelerinin uzun zamandir
bekledigi giin nihayet geldi catti. 2020 tarihinden
itibaren rekabet hukuku tartismalarimin  odak
noktalarindan olan, hazirlik kadar nihai
metniyle de tartigmalara sebep olan ve 1 Kasim 2022
tarihinde yliriirlige giren Dijital Piyasalar Yasasi
(Digital Markets Act - "DMA"), 2 Mayis 2023 tarihi
itibariyle uygulanabilir hale geldi.

siireci

DMA'nin amact en kisa yoldan su sekilde ifade
edilebilir: dijital sektorlerde rekabet¢i ve adil
piyasalarin varligi. Bu kapsamda ticari kullanicilar ve
tilketiciler arasinda 6nemli bir araci niteliginde olan
biiyiik c¢evrimici platformlarin - kriterleri saglamasi
halinde - bir dizi 6zel yiikiimliiliige tabi olmasi
planlaniyor. Mevzuat kapsaminda belirtilen nicel
esikleri karsilayan potansiyel esik bekgilerinin ise,
temel platform hizmetlerini Komisyon'a bildirmek
icin 3 Temmuz'a kadar siireleri bulunuyor.

The day that competition law circles have been
waiting for some time has finally arrived. The
Digital Markets Act ("DMA"), which has been one
of the focal points of competition law discussions
since 2020, caused controversy with its final text as
well as its preparation process and entered into force
on November 1, 2022, became applicable as of May
2,2023.

The purpose of the DMA can be briefly stated as
follows: the existence of competitive and fair
markets in the digital sectors. In this context, major
online platforms, which act as an important gateway
between business users and consumers, will - if they
meet the criteria - be subject to a series of specific
obligations. Potential gatekeepers that meet the
quantitative thresholds set out in the legislation have
until July 3 to notify the Commission of their core
platform services.

Mayis - May 2023
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Bankalara Yonelik inceleme:
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Banks Under Scrutiny:

Uzlagma ve Pigsmanhk ]I
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Settlement and Leniency

Miiesseseleri Birlikte Uygulaniyor

Procedures are Applied Together

CMA 24 Mayis 2023 tarihinde, global dlcekte onde
gelen 5 banka lizerinde yiiriittiigli sorusturmada on
karar asamasina vardigini duyurdu. Duyar1 uyarinca
CMA,; Citi, Deutsche Bank, HSBC, Morgan Stanley
ve Royal Bank of Canada biinyesindeki c¢alisanlarin,
tiim diinyay1 etkisi altina alan ekonomik kriz sonrasi
donem olan 2009 ile 2013 yillar1 arasinda ortak
iletisim odalarinda goriigsmeler yaptiklarini, bu

goriismelerde devlet tahvillerine iliskin alim satim
kararlarina, fiyatlamaya ve diger ticari stratejik
konulara dair rekabete hassas bilgi degisiminde
bulunduklarini tespit etti.

On May 24, 2023, the CMA announced that it has
reached a provisional decision in its investigation
into five leading global banks. According to its
announcement, the CMA found that traders at Citi,
Deutsche Bank, HSBC, Morgan Stanley and Royal
Bank of Canada met in chat rooms between 2009
and 2013, in the aftermath of the global economic
crisis, to exchange competitively sensitive
information regarding trading decisions on
government bonds, pricing and other commercial
strategic issues.

Hatirlanacag1 {iizere bankalara yonelik benzer bir
inceleme gecmiste Tiirkiye'de de gerceklesmisti.
Kurum, 26.08.2021 tarihli ve 21-40/576-279 sayili
kararinda, 20'nin {izerinde banka ve finansal
kurulusun mevduat, kredi, doviz, tahvil, bono, hisse
senedi ve aracilik hizmetlerine iligkin faaliyetlerini ve
Bloomberg chat yazigmalarini incelemis, herhangi bir
ihlal tespitinde bulunmamisti. Sorusturma siiresince
trader'larin chat yazigmalarinm bilgi talebi kapsaminda
ilgili sahislarin  yurtdisinda edilmesi,
muhtelif yasal engellerin bulunmasi ve tebligatin
usuliine uygun bi¢imde yurtdigina yapilmasi gerektigi
gerekcesiyle saglamayan 5 tesebbiis hakkinda ise
ayrica 02.07.2020 tarihli ve 20-32/397-179 sayili
karar tesis edilmis, idari para cezasi uygulanmasi
akabinde ise karar idari yargiya intikal etmis ve
ekonomik biitlinlik tartigmalar1 da beraberinde
gelmisti. Dosyanin halihazirda Danigtay Oniinde
oldugu biliniyor.

istihdam

As a matter of fact, in its decision dated 26.08.2021
and numbered 21-40/576-279, the Authority had
examined the activities of more than 20 banks and
regarding deposits, loans,
foreign exchange, foreign currency, bonds, bills,
stocks and brokerage services and Bloomberg chat
correspondence and did not find any infringement.
During the investigation, a decision dated
02.07.2020 and numbered 20-32/397-179 was issued
against 5 undertakings that did not provide the chat
correspondence of the traders within the scope of the
information request, on the grounds that the relevant
persons were employed abroad, there were various
legal obstacles, the notification should be duly made
abroad. After the imposition of an administrative
fine, the decision was referred to administrative
jurisdiction and economic integrity discussions were
brought along. It is known that the file is currently
before the Council of State.

financial institutions
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Dosya  kapsaminda  pismanhk ve  uzlagsma
kurumlarinin birlikte isletilmis olmasi1 dikkat cekiyor.
Deutsche Bank’in pismanlik bagvurusunda bulunarak
ihlale konu eylemleri CMA giindemine getirmesi
sebebiyle herhangi bir idari para ceza almayacagi
belirtiliyor. Ote yandan Citi'nin ise hem pismanlk
bagvurusunda  bulunmast hem de uzlagma
prosediiriinii  baglatmast  sonucunda  hakkinda
uygulanacak idari yaptirim tutarinda iki kez indirime
gidilecek olmasi bu iki kurumun birlikte isletilmesi
konusunu giindeme getiriyor. CMA'nin sorusturma
usuliine iliskin kilavuzunda uzlasma ve pismanlik

kurumlarinin ~ birbirini  diglamadigi,  pismanlik
bagvurusu  sahibinin ayn1 zamanda uzlagsma
prosediiriinii de baglatarak indirimden

yararlanabilecegi belirtildigi icin esasen iki kurumun
birlikte isletilmesinin oniinde bir engel bulunmuyor.

Avrupa Birligi ("AB") tarafindaki uygulamada her iki
kavramin uygulanabilmesi ig¢in de tesebbiisiin
sorumlulugunu kabul etmesi gerekmesine ragmen
kavramlarin her birinin hizmet ettikleri amacin farkli
oldugu kabul ediliyor. Bu kapsamda pigsmanlik
rekabet ihlaline iliskin bilgileri ortaya ¢ikarmak igin
kullanilan bir sorusturma vasitas: olarak; uzlagma ise,
sorusturma tamamlandiktan sonra kullanilan bir usuli
etkinlik araci olarak degerlendiriliyor. Nihayetinde
Birlesik Krallik'ta oldugu gibi pismanlik ve
uzlagmanin birbirini diglayan siire¢cler olmadigi; hatta
Komisyon’un, taraflarin pismanlik bagvurusunda
bulundugu durumlarda gitme
olasihiginin daha yiiksek oldugu belirtiliyor. Bu
baglamda pismanlik bagvurusunda bulunan sirketlerin
ek bir ceza indiriminden faydalanmak i¢in uzlagsma
prosediiriine de dahil olmalari miimkiin. Yine de
potansiyel basvuru sahiplerinin uzlagma goriismeleri
bagladiktan sonra pismanlik  basvurusunun

uzlasma yoluna

yapilamayacag1 yoniindeki usuli ayrintiyr géz ardi
etmemeleri gerekiyor.

Latest Competition Law
Developments: Turkey & Global

It is noteworthy that leniency and settlement
procedures were operated together within the scope
of the case. It is stated that Deutsche Bank will not
be subject to any administrative fine as it has applied
for leniency and brought the violating actions to the
CMA agenda. On the other hand, the fact that Citi
will receive two reductions in the amount of the
administrative fine to be imposed on it as a result of
its application for leniency and initiation of the
settlement procedure brings to the table the issue of
the operation of these two institutions together. Since
the CMA's guidance on the investigation procedure
states that settlement and leniency are not mutually
exclusive and that the leniency applicant can benefit
from the reduction by initiating the settlement
procedure at the same time, there is essentially no
obstacle to the operation of the two institutions
together.

In the European Union ("EU"), although both
concepts require the undertaking to accept
responsibility in order to be applied, it is accepted
that the purpose of each concept is different. In this
context, leniency is considered as an investigative
tool used to uncover information regarding the
competition infringement, while settlement is
considered as a procedural efficiency tool used after
the investigation is completed. Ultimately, as in the
UK, leniency and settlement are not mutually
exclusive processes; in fact, it is stated that the
Commission is more likely to settle cases where the
parties apply for leniency. In this context, it is
possible that companies that apply for leniency may
also engage in a settlement procedure in order to
benefit
Nevertheless, potential applicants should be mindful
of the procedural detail that a leniency application
cannot be lodged once settlement negotiations have
commenced.

from an additional fine reduction.

L
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Son olarak bu uygulamanin yakin zamanda Tiirk
rekabet hukukundaki ilk Ornegini gosterdigini
hatirlatmakta da fayda var. Kurum 14.04.2022 tarih
ve 22-17/283-128 sayilt karar1 ve 18.05.2022 tarih ve
22-23/379-158 sayili karar1 ile aktif isbirligi ve
uzlasma kurumlarini birlikte ilk kez uyguladi.
Orneklerin sayisinin artmasi halinde bu uygulamanin
devam eden siirecte otoriteler tarafindan genel gecer
bir uygulama olarak kabul edildigi de iddia
edilebilecek.

Latest Competition Law
Developments: Turkey & Global

Finally, it is worth reminding that this practice has
recently shown its first example in Turkish
competition law. With its decision dated 14.04.2022
and numbered 22-17/283-128 and dated 18.05.2022
and numbered 22-23/379-158, the Authority applied

active cooperation and

settlement institutions

together for the first time. If the number of examples
increases, it can be claimed that this practice will be
recognized as a generally accepted practice by the
authorities in the ongoing process.

Mayis - May 2023
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Yapay Zeka Calismalarina Rekabet
Otoritelerinin lgisi Siiriiyor

G

Latest Competition Law
Developments: Turkey & Global

Competition Authorities' Attention
on Al Projects Maintains

4 Mayis 2023 tarihinde yapilan duyuru ile yapay
zekaya yonelik ilgi gosteren rekabet otoriteleri
kervanina Birlesik Kralllk da dahil oldu. Bu
kapsamda baglatildig1 duyurulan sektor incelemesinin
ilk asamada asagidakileri kapsamas1 planlaniyor;

® Yapay zeka modellerine ve kullanimlarina iligkin
pazarin rekabetci dinamiklerinin nasil evrilecegi,

e Tiiketicilerin ve rekabetin cesitli senaryolarda
karsilagabilecegi firsatlar ve riskler,

* Yapay zeka modellerinin gelisiminde rekabetin
ve tiiketicilerin korunmasma yonelik kilavuz
ilkelerin olusturulmasi.

Rekabet  otoritesi

paydaslarin  goriislerini  ve

katkilarim1 2 Haziran’a kadar kabul edecek. Elde
edilen bilgiler kapsaminda varilan bulgular ise Eyliil
2023’te paylasilacak.

With the announcement made on May 4, 2023, the
United Kingdom joined the ranks of competition
authorities paying attention to artificial intelligence.
The sector inquiry announced in this context is
planned to cover the following in the first phase;

e How the competitive dynamics of the market for
Al models and their use will evolve,

e The opportunities and risks that consumers and
competition may face in various scenarios,

e Establishing guidelines for the protection of
competition and consumers in the development
of Al models.

The competition authority will accept stakeholders'
views and comments until June 2. The findings will
be shared in September 2023.

L
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Son donemin popiiler kavramlarindan olan yapay
zeka iliskin ~ pazarlarin
sekillenecegine dair fikir sahibi olmak icin heniiz cok
erken. Anilan pazarlar her ne kadar yeni olugmakta
olsa da gectigimiz aylarda Italyamin ChatGPT'yi
gizlilik endiselerinden dolay1r iilke genelinde
yasakladigi, sonrasinda ise gelismelerle birlikte tekrar
izin verdigi biliniyor. Bu kapsamda hiz kesmeden
devam eden yapay zeka calismalar1 ve her gecen giin
artan yeni Uriinler ve hizmetler karsisinda rekabet
otoritelerinin bu pazarlari mercek altina almasi
rekabet hukuku takipcileri acisindan ¢ok da sasirtici
olmadi. Mart biiltenimizde yer verdigimiz bir diger
ornekte de iiretken yapay zeka ve esasen popiilerlesen
odakl1

elementlerine nasil

sohbet robotlar1 bir sektor incelemesini

onciiliigii tistlenerek Giiney Afrika Rekabet Otoritesi
baglatmisti. Bu yondeki endiselerin her gecen giin
daha c¢ok dillendirilmesiyle beraber diger otoritelerin
de bu tiir caligsmalar baglatmasi veya yiiriittiigii
mevcut c¢aligmalarin ilgili oldugu olciide kapsamini
genigleterek bu pazara dair fikir sahibi olmasi
miimkiin, hatta olasi olarak degerlendiriliyor.

Latest Competition Law
Developments: Turkey & Global

It is still too early to have an idea about how the
markets for artificial intelligence elements, one of
the popular concepts of the last period, will take
shape. Although the aforementioned markets are just
emerging, it is known that Italy banned ChatGPT
across the country in recent months due to privacy
concerns, and then allowed it again. In this context,
it is not surprising for competition law followers that
competition authorities scrutinizing  these
markets in the face of ongoing artificial intelligence
studies and new products/services that are increasing
day by day. In another example we featured in our
March newsletter, the South African Competition
Authority took the lead and initiated a sector review
focused on generative Al and the increasingly
popular chatbots. With concerns in this direction
being voiced more and more every day, it is
possible, even probable, that other authorities will
also initiate such studies or expand the scope of their
existing studies to the extent relevant and gain
insight on this market.

are
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* I Bundeskartellamt

Alman Rekabet Otoritesi - Bundeskartellamnt

Mesajlagma ve Video Hizmetlerine
lliskin Sektor Incelemesi Nihai
Raporu Yayimlandi

§e

Final Report of the Sector Inquiry
on Messaging and Video Services
Published

17 Mayis 2023 tarihinde Alman Rekabet Otoritesi
mesajlasma ve video hizmetlerine iliskin yiiriittigi
sektor incelemesini tamamladi ve nihai raporunu
yayimladi. Giiniimiizde mesajlasma ve video
hizmetlerinin bircogumuz icin giinliik iletigsimin bir
araci haline gelmesi {izerine, giderek yayginlagan ve
giinlik hayatin tiim boyutlarina niifuz eden bu iki
hizmete iliskin olarak baglatilan inceleme sonucunda
hazirlanan raporda esas itibariyle (i) veri giivenligi,
(ii) veri koruma, (iii) tiiketicinin korunmasi ve (iv)
haksiz rekabete iliskin birtakim bulgular ve ¢oziim
oOnerileri sunuluyor.

On May 17, 2023, the German Competition
Authority completed its sector inquiry into
messaging and video services and published its final
report. As messaging and video services have
become a means of daily communication for many
of us, the report, which was prepared as a result of
the investigation into these two services, mainly
presents a number of findings and recommendations
regarding (i) data security, (ii) data protection, (iii)
consumer protection and (iv) unfair competition.

L
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Otoritenin resmi internet sitesinden yaptigi
duyurusunda bulunan birlikte iglerlik kavramina
iliskin degerlendirmeleri ise oldukca kayda deger.
Hem DMA biinyesinde hem de Alman Rekabet
Kanunu'nda yapilan degisikliklerde sartlar1 saglayan
tesebbiislere getirilebilecek oOnciil yiikiimliiliikler
arasinda sayilan birlikte iglerligin varlig1 halinde
sunulan farkli hizmetlerin birlikte islemesi icin

gerekli onlemlerin alinmasi gerekebiliyor.

Bu kapsamda sartlar1 saglayan saglayicilarin
sundugu mesajlagsma hizmetlerinde birlikte islerligi
yerine getirme Yyiikiimliiliiglinlin dogmasi da soz
konusu olabilecektir. Alman Rekabet Otoritesi'nin
yaptigi sonucunda; birlikte iglerligi
gerceklestirmek icin gereken standardizasyonun
saglanmasinin, inovasyon tesviki ile cesitli
saglayicilar arasindaki rekabet lizerinde olumsuz etki
doguracagi sonucuna ulagtigi goriiliiyor. Buna ek
olarak, ozellikle verilerin izlenmesi ve kontroli ile
ilgili olarak veri gilivenliginin uygulanmasindaki
teknik zorluklar nedeniyle yeni risklerin ortaya
cikmasi da sayilan endiseler arasinda yer aliyor.

incelemesi

Latest Competition Law
Developments: Turkey & Global

The Authority's assessment of the concept of
interoperability in its announcement is quite
noteworthy. In the presence of interoperability,
which is listed among the ex-ante obligations that
can be imposed on undertakings that meet the
conditions both within the DMA and in the
amendments to the German Competition Act, it may
be required to take necessary measures for the
interoperability of different services offered.

In this context, the obligation to fulfill
interoperability in messaging services offered by
qualifying providers may also arise. The German
Competition Authority's review concluded that the
standardization required to achieve interoperability
would have a negative impact on the incentive for
innovation competition between
providers. In addition, concerns include the
emergence of new risks due to technical difficulties
in implementing data security, particularly in

and various

relation to the monitoring and control of data.

Otoritenin birlikte islerlige dair belirtilen elestirileri
dikkate  deger.  Nitekim yeni  donemdeki
diizenlemelerle getirilen Onciil yiikiimliiliiklerin her
birinin her zaman hedeflenen olumlu sonuclari
doguracag: iddia edilemeyecegi gibi birlikte islerlik
de dahil olmak iizere diizenleme ile getirilen ¢esitli
kavramlara yonelik elestiriler de doktrinde siklikla
dillendiriliyor. Almanya'min dijital piyasalart en-
ante diizenlemeye tabi tutma ve regiile etme
konusunda diger otoritelere kiyasen gosterdigi oncii
yaklagiminin da etkisiyle bazi yiikiimliiliiklerin olasi
olumsuz sonuclarin1 daha erken test ettigi de iddia
edilebilir. Fakat nihayetinde birlikte iglerlige dair
yasal diizenlemeler ve olast senaryolar dahilinde
sunulan  Ongoriiler  siirerken,
icerisinde uygulamadan elde edilecek doneler ile
netlesecegi ongoriiliiyor.

konunun zaman

The authority's criticisms regarding interoperability
are noteworthy. As a matter of fact, it cannot be
claimed that each of the ex-ante obligations
introduced by the new regulations in the upcoming
period will always produce the intended positive
results, and criticisms of various concepts introduced
by the regulation, including interoperability, are
frequently voiced in the doctrine. It can also be
argued that Germany has tested the possible negative
consequences of some obligations earlier due to its
pioneering approach in regulating digital markets ex-
ante. In the end, however, while the legal
arrangements possible  scenarios  for
interoperability are still being contemplated, it is
expected that the issue will be clarified over time
with the information to be obtained from the
implementation.

and
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Avrupa insan Haklari Mahkemesi - European Court of Human Rights

Mahkeme Kartel Sorusturmasinda
Telefon Dinlemelerine izin Verdi

The Court Authorizes Wiretaps in
Cartel Investigation

Ml

.

e

16 Mayis 2023 tarihinde Avrupa Insan Haklar
Mahkemesi ("AIHM") Hollanda Rekabet
Otoritesinin tesebbiislere idari para cezasi uyguladigi
dosyada, otoritenin gizli telefon dinlemelerini delil
olarak kullanmasinin 6zel hayata ve aile hayatina
saygl hakkim koruma altina alan Avrupa Insan
Haklar Sézlesmesi ("ATHS") m. 8 hiikmiine aykirilik
tasimadigina hiikmetti.

Kararin arka planina kisaca deginmek gerekirse,
Hollanda Rekabet Otoritesi Oniindeki dosyanin
bazi  tesebbiislerin  birlikte fiyat
belirledikleri yoniindeki kartel iddialar1 olusturuyor.
Idari para cezasi ile sonuglanan kartel sorusturmasi
akabinde idari yargiya tasinan dosya sonrasinda
ulusal yetkili yliksek mahkemeye intikal etti. Bu
kapsamda nihai olarak, rekabet incelemesiyle es
zamanh yilirliyen bir ceza sorusturmasinda yetkili
makamin, gizli telefon dinlemeleri vasitasiyla
topladiklar1 verileri Hollanda Rekabet Otoritesi'ne
iletmesi 2 tesebbiis tarafindan AIHM 6niine tasindi.

konusunu

R/ I TELL L | TR > ._____-'__'_'_.'_'. -
| mesEL - ITT

On May 16, 2023, the European Court of Human
Rights ("ECtHR") ruled in a case in which the
Dutch Competition Authority imposed
administrative fines on undertakings that the
authority's use of intercepted telephone taps as
evidence was not contrary to Article 8 of the
European Convention on Human Rights ("ECHR"),
which protects the right to respect for private and
family life.

Kararin arka planina kisaca deginmek gerekirse,
Hollanda Rekabet Otoritesi ©niindeki dosyanin
konusunu  bazi  tesebbiislerin  birlikte  fiyat
belirledikleri yoniindeki kartel iddialar1 olusturuyor.
Idari para cezasi ile sonuglanan kartel sorusturmasi
akabinde idari yargiya tasinan dosya sonrasinda
ulusal yetkili yliksek mahkemeye intikal etti. Bu
kapsamda nihai olarak, rekabet incelemesiyle es
zamanl yiirliyen bir ceza sorusturmasinda yetkili
makamin, gizli vasitasiyla
topladiklar1 verileri Hollanda Rekabet Otoritesi'ne
iletmesi 2 tesebbiis tarafindan ATHM 6niine tagind.

telefon dinlemeleri
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Esasen bir ceza sorusturmasinda elde edilen telefon
dinlemelerinin  ilgili otoriteye aktarimina ve
otoritenin de bu kayitlar1 delil olarak kullanmasina
dosya kapsaminda cezalandirilan tegebbiislerden
Burando Holding B.V. ve Port Invest B.V.
tarafindan yapilan itiraza kars1 AIHM otoritenin
islemini hukuka uygun buldu. Nitekim mahkeme,
s0z konusu verilerin cezai bir sorusturma sirasinda
hukuka uygun olarak toplanmasini
hukukun bu verilerin ilgili rekabet kurumuna
aktarilmasina iliskin acik kurallar getirmesini goz
Oniinde bulundurarak bu halde temel haklarin ihlal
edilmedigine karar verdi.

ve ulusal

4

Latest Competition Law
Developments: Turkey & Global

The ECtHR found the authority's action to be lawful
when Burando Holding B.V. and Port Invest B.V.,
two of the undertakings penalized in the case,
challenged the transfer of wiretaps obtained in a
criminal investigation to the relevant authority and
the authority's use of these recordings as evidence.
Indeed, the court held that there was no violation of
fundamental rights in this case, taking into account
that the data in question was lawfully collected in the
course of a criminal investigation and that national
law provides clear rules on the transfer of such data
to the relevant competition authority.

L
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Mahkeme kararinda, gerek verilerin aktarilmasini
gerekse de kullanmilmasim AIHS m.8 hiikmiiyle
uyumlu buldu. Asagida kisaca kararda goz Oniinde
bulundurulan bazi hususlara deginmekte fayda var.

e Ongoriilebilirlik ilkesi baglaminda;

o Verilerin iletildigi sirada
sorusturmalarin halen devam etmesi,

o Bildirimin cezai  sorusturmayi,  gizli
sorusturma tedbirlerinin uygulanmasin1 ve
Hollanda Rekabet Otoritesi
sirketler hakkinda yiiriitiilen sorusturmay1
tehlikeye atma riski,

o Bu kosullar altinda,
aktariminin tesebbiislerin Onceden bilgisi

gerceklestirilmesinin

ilgili cezai

tarafindan

cezai  verinin
olmaksizin
gerekebilmesi.

o llgili mevzuat uyarinca otoritenin cezai
verileri savciliktan temin edebileceginin
yeterince acik ve Ongoriilebilir nitelikte
olmasi,

o Keyfiyet yasag1 baglaminda;

o Ulusal hukuk cercevesinin, cezai verilerin
iletilmesinin kosullarini
belirlemesi ve bu yetkinin kullanilmasinda
acik rehberlik saglamasi,

o Ilgili yasal diizenlemelerin siki kosullar

sinirlarint = ve

altinda,
tedbirler yoluyla elde edilen verilerin, bu tiir
zorlayici tedbirleri kullanma yetkisine sahip
olmayan diger

makamlarina iletilmesini 6ngormesi,

ceza yargilamalarinda zorlayici

tanimlanmis kamu

e Olgiiliiliik ilkesi baglaminda;
o Yerel mahkemelerin olaylar1 dikkatli bir
sekilde incelemeleri,

o Ilgili ~mevzuat kapsaminda iletimin
yasalligin1 degerlendirmeleri,
o 8 madde kapsaminda s6z konusu

menfaatler arasinda yapilan denge testinin
yeterli olmasi,

Sonu¢ olarak ise yerel makamlarin, rekabet
hukukunun uygulanmasi amaciyla veri aktariminin
gerekliligini ve orantililigini ortaya koymak igin
yeterli gerekgeleri sunduguna karar verildi.

Latest Competition Law
Developments: Turkey & Global

In its judgment, the Court found both the transfer
and the use of the data compatible with Article 8 of
the ECHR. It is worth briefly mentioning below
some of the points taken into account in the
judgment.

¢ In the context of the principle of foreseeability;
o Relevant criminal investigations were still

ongoing at the time the data was
transmitted,
o The risk that the notification could

jeopardize the criminal investigation, the
application of confidential investigative
measures and the investigation of companies
by the Dutch Competition Authority,

o Under these circumstances, the transfer of
criminal data may need to be carried out
without the prior knowledge of the
undertakings.

o It is sufficiently clear and foreseeable that
the authority may obtain criminal data from
the prosecutor's office in accordance with
the relevant legislation,

e In the
arbitrariness;

o The national legal framework sets the limits
and conditions for the transmission of
criminal data and provides clear guidance
on the exercise of this power,

o The fact that the relevant legal regulations
provide for the transmission, under strict
conditions, of data obtained through
coercive measures in criminal proceedings
to other identified public authorities that are
not authorized to wuse such coercive
measures,

¢ In the context of the principle of proportionality;

o That the domestic courts examine the facts
carefully,

o Evaluate the legality of transmission under
the relevant legislation,

o Under Article 8, the balancing test between
the interests at stake is sufficient,

context of the prohibition of

As a result, the local authorities were found to have
provided sufficient grounds to demonstrate the
necessity and proportionality of the data transfer for
the purposes of competition law enforcement.

Mayis - May 2023
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Telefon dinlemelerinin rekabet otoritesi nezdinde
delil olarak kullanilip kullanilamayacagi konusu
Kurum bakimindan da yeni bir tartisma konusu
degil. Nitekim 19.12.2008 tarihli ve 08-74/1180-455
sayill Tibbi Sarf Malzemeleri II kararinda hakim
veya Cumhuriyet Savciligi karariyla iletisimin
dinlenmesi, Kurul tarafindan teknik araglarla izleme
ve gizli sorusturmaci usulleriyle elde edilen ses ve
gorlintii kayitlarimin  hukuka uygun oldugu ifade
edilerek bu tiir delillerin karara esas alinabilecegi
kabul edilmigti.

Uciincii kisiler tarafindan Kurum 6niine getirilen ses
ve goriintii kayitlar1 delilinin hukuka aykir1 olup
olmadiginin degerlendirildigi 27.10.2016 tarihli ve
16-35/603-268 sayili Izmir Kuyumcular Odast
kararinda ise, kaydi1 yapan kisinin kameranin kayitta
oldugunu ifade ettigi ve kayda alinan kigilerin bu
durumdan haberdar oldugu gerekceleriyle Kurul,
giivenlik kamerasi tarafindan yapilan ses ve goriintii
kaydinin hukuka uygun oldugu sonucuna ulagmaisti.

Nispeten giincel; 28.11.2017 tarihli ve 17-39/636-
276 Krediler kararinda
pismanlik bagvurusu ile Kurum'a intikal ettirilen
bankalar
kayitlarinin hukuki boyutu tartisilmig; tesebbiisiin,
ses kayitlarinin rizaya dayali olmadigi, hukuka aykir
oldugu ve karara esas teskil etmemesi gerektigi
yoniindeki iddialara karsihik Kurul s6z konusu
kayitlarin riza sonucunda alindigi tespit etmis ve bu
deliller karara esas tegkil edecek sekilde
kullanilmast.

sayilt  Kurumsal ise,

arast telefon goriismelerine ait ses

Latest Competition Law
Developments: Turkey & Global

Whether wiretaps can be used as evidence before the
competition authority is not a new issue for the
Authority. As a matter of fact, in the Tibbi Sarf
Malzemeleri Il decision dated 19.12.2008 and
numbered 08-74/1180-455, it was stated that the
audio and video recordings obtained through the
interception of communication with the decision of
the judge or the Public Prosecutor's Office,
monitoring by technical means by the Board and
secret investigator procedures were in accordance
with the law and it was accepted that such evidence
could be used as a basis for the decision.

In the Izmir Kuyumcular Odast decision dated
27.10.2016 and numbered 16-35/603-268, which
evaluated whether the evidence of audio and video
recordings brought before the Authority by third
parties was unlawful or not, the Board concluded
that the audio and video recording made by the
security camera was lawful on the grounds that the
person who made the recording stated that the
camera was recording and that the persons recorded
were aware of this situation.

In the recent Kurumsal Krediler decision dated
28.11.2017 and numbered 17-39/636-276, the legal
dimension of the audio recordings of interbank
telephone conversations submitted to the Authority
with the application for leniency was discussed;
against the undertaking's claims that the audio
recordings were not based on consent, were unlawful
and should not be used as a basis for the decision,
the Board determined that the recordings in question
were obtained upon consent and this evidence was
used as a basis for the decision.

L
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Tesebbiisiin agcmis oldugu iptal davasi neticesinde
Ankara 14. Idare Mahkemesi'nin aldig1 29.03.2019
tarih ve E:2018/1106, K:2019/681 sayili kararda
mahkeme; ses kayitlarimin bir kisminin rizaya
dayanmadan elde edildiginin tespit edilmesi iizerine
(i) anlik gerceklesen konusma igeriklerinin ortaya
konulabilmesi, (ii) delile baska sekilde erisilmesinin
(iii) rekabet hukuku
gerekceleriyle kayda
alma eylemini hukuka uygun olarak degerlendirdi.
Ayrica, kargi karsiya gelen menfaatlerin ispat hakki
ve haberlesme hiirriyeti oldugu, bagka tiirlii
kullanilma imkani olmayan ispat hakkinin
korunmas1 gerektigi ve bu kabuliin gerekcesinin
kamu menfaatini amaclayan rekabet
hukuku menfaati ile uyumlu olacag1 degerlendirildi.

mimkiin olmamas:t ve

kurallarinin  korunabilmesi

saglamay1

Sonug itibariyle mevcut durumda, farkli senaryolar
bakimindan asagidaki gibi bir tablonun ortaya
ciktigini soylemek miimkiin;

e Rizaya dayali olarak Kurum'a intikal eden ses
kayitlarinin hukuka uygun bulunacagi;

e Riza dist ve CMK hikiimleri uyarinca
gerceklesen gizli telefon dinlemelerinin yukarida
detaylariyla bahsedilen giincel AIHM karari ile
uyumlu bir bicimde gerekli yasal kosullarin
saglanmasi halinde hukuka uygun bulunacagi;

e Riza dis1 olan ve cezai bir sorusturma uyarinca
da elde edilmemis ses kayitlarinda ise idare
mahkemelerinin yaklagiminin cakisan
menfaatler arasinda kamu menfaatini
onceliklendirme yoniinde olacagi,

Bu noktada onemle belirlenmesi gereken husus;
sayilan son senaryonun varligi halinde Anayasa,
AIHS ve AIHM ictihadi uyarinca benimsenen adil
yargilanma hakkinin ve bu kapsamda tanimlanan
diger usuli gilivencelerin ihlal edilip edilmeyecegi
olacaktir. Her ne kadar bu durum daha genis bir
cercevede ele alinacak bagka bir yazinin konusu olsa
da, simdilik Kurul'un rizaya dayali olmayan ses
kayitlarinin hukuka aykir delil
degerlendirdigi ve Anayasa m. 38/6 uyarinca karara
esas almadigr kararlarinin da bulundugunu ifade
etmekle yetinelim (Kurul'un 16.01.2014 tarihli ve
14-02/35-14 sayil1 Solen karart).

olarak

Latest Competition Law
Developments: Turkey & Global

In the decision dated 29.03.2019 and numbered
E:2018/1106, K:2019/681 taken by the 14th
Administrative Court of Ankara as a result of the
annulment lawsuit filed by the undertaking, the
court, upon determining that some of the voice
recordings were obtained without consent, evaluated
the act of recording as lawful on the grounds that (i)
the instant conversation contents can be revealed, (ii)
it is not possible to access the evidence in any other
way, and (iii) the rules of competition law can be
protected. In addition, it was assessed that the
conflicting interests are the right of proof and
freedom of communication, the right of proof, which
cannot be used in any other way, should be protected
and the justification for this acceptance would be
compatible with the interest of competition law
aiming to ensure the public interest.

As a result, it is possible to say that the following
picture emerges in terms of different scenarios;

e Voice recordings submitted to the Authority
based on consent will be found to be in
compliance with the law;

e Secret wiretapping without consent and in
accordance with the provisions of the Criminal
Procedure Code will be deemed lawful if the
necessary legal conditions are met, in line with
the recent ECtHR judgment detailed above;

e In the case of audio recordings that are non-
consensual and not obtained pursuant to a
criminal  investigation, the approach of
administrative courts will be to prioritize the
public interest among competing interests,

At this point, it is important to determine whether the
existence of the last scenario would violate the right
to a fair trial and other procedural safeguards defined
in the Constitution of Turkey, ECHR and ECtHR
jurisprudence. Although this situation is the subject
of another article to be discussed in a broader
framework, for the time being, let us merely state
that there are decisions of the Board in which non-
consensual voice recordings are considered as
unlawful evidence and not taken as a basis for the
decision pursuant to Article 38/6 of the Constitution
(Board's Solen decision dated 16.01.2014 and
numbered 14-02/35-14).
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AGCM
Italyan Rekabet Otoritesi - Italian Competition Authority

Apple'in Uygulama Dagitim Investigation Launched Against
Platformlar: Pazarindaki Hakim 1 Apple For Allegedly Abusing Its
Durumunu Kotitye Kullandigi iddias1 % ¥ Dominant Position in the App
Uzerine Inceleme Baslatildi Distribution Market

[talyan Rekabet Otoritesi 11 Mayis 2023 tarihinde ~ On May 11, 2023, the Italian Competition Authority
yapti§1 duyuruda, Apple’in Nisan 2021'de kabul announced that it has launched an investigation into
edilen ve igiincii taraf uygulama gelistiricileri icin ~ Apple's privacy policy, adopted in April 2021, which
kendi uygulama gelistiricilerine nazaran daha  contains more restrictive provisions for third-party
kisitlayict hiikiimler barindiran gizlilik politikasina  app developers than for its own app developers.
yonelik inceleme baglattigini ilan etti.
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Duyuruda Apple''n bu kapsamda, rakipleri igin
kullanicilar bakimindan daha caydirici bir riza istemi
arayiizi tercih ettigi ifade edildi. Web tarama
verilerini izlemeye yoOnelik izni reddetmeye iligkin
secenegin riza vermeye iligkin secenekten daha
belirgin olmasinin {igiincii taraf gelistiricilerin elde
edilen verinin detayr ve kalitesi bakimindan
dezavantajli duruma diismesine sebep oldugu ifade
edilerek bu durumun gelistirilen uygulamalardaki
reklam  kampanyalarinin  etkinligini = olumsuz
etkiledigi savunuluyor. Nitekim uygulamalarda
reklam alam1 satmak, uygulama gelistiricilerin
gelirlerinden birini olusturuyor. Kullanic1 profilinin
isabetle olusturulmast ve reklamin hedef kitleye
ulagsmasinda toplanan veriler belirleyici bir rol
istlenebiliyor. Dosya konusu ayrimci pratigin yol

actig1 sonuclar ise su sekilde sayiliyor;

e (iciincii taraflarin gelirlerinin diismesi,

¢ Apple’n kendi uygulamalarini kayirmast,

e ilgili pazarda rekabetin azalmasi,

e rakiplerin uygulama gelistirme ve dagitimi
pazarina girisini azaltmasi ve/veya pazarda

kalmasini engellemesi,

e Apple’mn dijital ekosisteminin giiclenmesiyle
inovatif uygulama gelistirme tesvikinin azalmasi
ve kullanicilarin rakip dijital ekosistemlere
gecisinin engellenmesi.

Latest Competition Law
Developments: Turkey & Global

In the announcement, it was stated that Apple has
adopted a consent request interface that is more
deterrent for its competitors in terms of users. It is
argued that the fact that the option to refuse consent
to track web browsing data is more prominent than
the option to give puts third-party
developers at a disadvantage in terms of the detail
and quality of the data obtained, and that this
situation negatively affects the effectiveness of
advertising campaigns in the developed applications.
As a matter of fact, selling advertising space in
applications constitutes one of the revenues of
application developers. The data collected can play
a decisive role in creating an accurate user profile
and reaching the target audience. The consequences
of this discriminatory practice are listed as follows;

consent

e less revenues for third parties,

e Apple favoring its own apps,

e reduced competition in the relevant market,

e reduce entry and/or prevent competitors from
remaining in the app development
distribution market,

e The strengthening of Apple's digital ecosystem
reduces the incentive to develop innovative apps
and prevents users from switching to competing
digital ecosystems.

and

Mayis - May 2023
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AB tarafinda Komisyon, son yillarda Apple'a karsi
yiiriittiigii incelemelerde miizik yayini pazarina ve
uygulama ici 6demeye iligkin tesebbiisiin getirdigi
kosullara odaklanmusti. (/lgili konulari ele aldigimiz
Ocak ve Subat_biiltenlerimize baglantilar iizerinden
erisebilirsiniz.) GOz Onilinde bulundurulmasi gereken
bir konuda dijital pazarlar regiile etmeyi amaglayan
rekabet reformu kapsaminda, gecit bekcisi olarak
belirlenen teknoloji devlerinin sundugu temel
platform hizmetlerinin Onciil diizenlemelere tabi
tutulacak olmasi hususu. Apple'in App Store'unun da
DMA rejiminde ele alinmaya aday oldugunu
sOylemek miimkiin. Boyle bir durumda, kendini
kayirma eylemine ve iiclincii taraflara adil
muameleye  iliskin  yiikiimliiliiklerin ~ gecerli

olmasinin ve potansiyel olarak Apple'n gizlilik
politikasinin igletilmesini etkilemesinin muhtemel
oldugu degerlendiriliyor.

Italya ve cesitli rekabet otoriteleri nezdinde ilerleyen
gelismelerle kiyaslandiginda Kurum'un da bu alanda
aktif bir rol iistlendigini soylemek miimkiin. Nitekim
7 Nisan 2023 tarihinde yayimlanan Cevrim Igi
Reklamcilik  Sektér Incelemesi On Raporu'nda
Kurum, calisma kapsaminda ele aldig1 rekabetci
endiseler arasinda Apple ve Google'n isletim

sistemleri iizerinde hizmet veren iiclincii taraf
uygulamalarin, kullanict1 kimliklerine erigimini
kisitlamasimna  yer  vermisti  (rapora  iliskin

calismamiza baglant1 iizerinden ulasabilirsiniz). Bu
baglamda c¢evrimici reklamcilik faaliyetlerindeki
karlilikk ve siirdiiriilebilirlik bakimindan Onemi
vurgulanan veri kaynaginin, Apple'in halihazirda
benimsemis oldugu ve Google'n da kamuoyuyla
paylastigr politikalar kapsaminda kisitlanmasinin
mobil c¢evrimici reklamcilik ve mobil uygulama
pazarinda yaratabilecegi olast rekabet karsiti
endiseler de dile getirilmisti. Konunun, ayni
zamanda 12 Nisan 2023 tarihinde baslatilan bir diger
calisma olan mobil ekosistemlere yonelik sektor
incelemesi ile daha detayli ele alinmasi da
bekleniyor (baglanti iizerinden incelemeye iligkin
paylasimimiza ulasabilirsiniz).

Latest Competition Law
Developments: Turkey & Global

On the EU side, the Commission's investigations
against Apple in recent years have focused on the
music streaming market and the conditions imposed
by the undertaking in relation to in-app payment.
(You may access our January and February
newsletters on related matters via the links). It
should be noted that under the competition reform
that aims to regulate digital markets, the core
platform services offered by technology giants,
which are designated as gatekeepers, will be subject
to ex ante regulation. It is possible to say that
Apple's App Store is also a candidate to be dealt
with under the DMA regime. In such a case,
obligations relating to self-favoritism and fair
treatment of third parties are likely to apply,
potentially affecting the operation of Apple's privacy
policy.

Compared to the developments in Italy and various
competition authorities, it is possible to say that the
Authority has taken an active role in this area. As a
matter of fact, in the Preliminary Report of the
Online Advertising Sector Inquiry published on
April 7, 2023, the Authority included the restriction
of access to wuser identities by third-party
applications serving on Apple and Google's
operating systems among the competitive concerns
addressed within the scope of the study (you can
access our take on the report via the link). In this
context, the possible anti-competitive concerns that
the restriction of the data source, which is important
for the profitability and sustainability of online
advertising activities, within the scope of the policies
already adopted by Apple and shared with the public
by Google, may create in the mobile online
advertising and mobile application market were also
expressed. The issue is also expected to be addressed
in more detail in the sector review of mobile
ecosystems, another study launched on April 12,
2023 (you can access our post on the review via the
link).

L

Mayis - May 2023

22


https://www.linkedin.com/feed/update/urn:li:activity:7037466848333869056
https://www.linkedin.com/feed/update/urn:li:activity:7039996772940754944
https://www.linkedin.com/feed/update/urn:li:activity:7039996772940754944
https://www.linkedin.com/feed/update/urn:li:activity:7050051262863618048
https://www.linkedin.com/feed/update/urn:li:activity:7051905933005701120
https://www.linkedin.com/feed/update/urn:li:activity:7037466848333869056
https://www.linkedin.com/feed/update/urn:li:activity:7039996772940754944
https://www.linkedin.com/feed/update/urn:li:activity:7050051262863618048
https://www.linkedin.com/feed/update/urn:li:activity:7051905933005701120

1ICOPARTNERS

Competition & Regulation

Latest Competition Law
Developments: Turkey & Global

Authority for
Consumers & Markets

Hollanda Rekabet Otoritesi - Authority for Consumers & Markets

Yumurta Alim Karteline Yaptirim
Gecikmedi

Egg Purchasing Cartel Penalized

10 Mayis 2023 tarihinde Hollanda Rekabet Otoritesi,
yumurta alim fiyatlarim1 belirledigini tespit ettigi 3
tesebbiise idari para cezasi uyguladigini duyurdu.
Karar duyurusunda dikkat ¢eken bir husus da ihlale
delil teskil eden yazigmalara dogrudan duyuruda yer
verilmesi oldu.

Gelismenin arka planinda, kartel olusturduklar1 iddia
edilen tesebbiislerin Rotterdam Bolge Mahkemesi'ne
yaptig1 ihtiyati tedbir bagvurusu yer aliyor. Bagvuru
sahibi olan ve ihlal kararinin idari yargiya
taginmasiyla bozulacagina inanan tegebbiisler; ihlal
duyurusunun askiya alinmasini saglayarak kamuoyu
Oniindeki imajlariin zarar gormesini engellemeyi
amaclamiglarsa da bu girisimin yetkili mahkeme
tarafindan karsiliksiz birakildigi goriiliiyor. Her ne
kadar mahkeme otoritenin ihlale dair cogu
gerekcesiyle  hemfikir olsa da, kararinda
tesebbiislerin idari para cezasi tutarina esas alinan
hesaplamalar1 ve belirlenen cirolart etkileyebilecek
arglimanlarim1  goz Oniinde bulundurarak cezai
tutarlarin  kamuya yanlhis bir izlenim verme
ihtimaline binaen bu bilgilerin duyuruda karartilmasi
gerektigine hiikmettigi goriiliiyor.

On May 10, 2023, the Dutch Competition Authority
announced that it imposed administrative fines on 3
undertakings that it found to have fixed egg purchase
prices. A noteworthy point in the decision
announcement was the inclusion of the
correspondence that constituted evidence of the
infringement directly in the announcement.

The background to the development is an application
for an interim injunction filed with the Rotterdam
District Court by the undertakings allegedly forming
a cartel. The applicant undertakings, believing that
the infringement decision would be overturned by
administrative proceedings, sought to prevent
damage to their public image by suspending the
infringement announcement, but this attempt appears
to have been frustrated by the competent court.
Although the court agreed with most of the
authority's grounds for the infringement, it ruled that
the information should be redacted in the
announcement due to the possibility that the penalty
amounts may give a false impression to the public,
taking into account the arguments of the
undertakings that may affect the calculations based
on the amount of the administrative fine and the
determined turnover.
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Bilindigi ilizere yumurtacilik sektorii son donemde
Kurum'un da radarinda. Yakin geg¢miste Kurul,
12.05.2022 tarih ve 22-21/355-M sayili karariyla;
yumurta iiretimi alaninda faaliyet cesitli tesebbiisler
hakkinda, rekabeti kisitlayici eylemlerde bulunup
bulunmadiklarinin  tespiti
baglattigin1  duyurdu.
yansidigi

amaciyla sorusturma
Bu kapsamda kamuoyuna
sorusturma heyetinin; fiyat
belirleme, arz kisiti olusturma, pazar paylasimi ve
rekabete hassas bilgi paylasimi iizerine kartel
iddialarin1 degerlendirdigi biliniyor. Ayrica, bazi
tesebbiislerin uzlasmaya bagvurdugu da yine basina

yansiyan bilgiler arasinda.

kadariyla

Latest Competition Law
Developments: Turkey & Global

As it is known, the egg sector has recently been on
the agenda of the Authority. Recently, with its
decision dated 12.05.2022 and numbered 22-21/355-
M, the Board announced that it initiated an
investigation against various undertakings operating
in the field of egg production in order to determine
whether they have engaged in acts restricting
competition. In this context, it is known that the
investigation committee evaluated cartel allegations
on price fixing, supply constraints, market sharing
and competitively sensitive information sharing. In
addition, it is also among the information reflected in
the press that some undertakings have applied for a
settlement.
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Fair Trade Commission

Guney Kore Adil Ticaret Komisyonu - South Korea Fair Trade Commission

Guiney Kore'de Yeniden Satig
Fiyatinin Belirlenmesine Yonelik
Toleransh Yaklasim Devam Ediyor

The Tolerant Approach towards Resale
Price Maintenance Continues in South
Korea

Giiney Kore Adil Ticaret Komisyonu 9 Mayis 2023
tarihinde, evcil hayvan iirlinlerinin asgari satis
fiyatin1 belirleyen yerli ila¢ sirketine idari para
cezast tesis etmeksizin uygulamay1
yoniinde karar verdi. Benzer bi¢imde daha yakin
tarihli 18 Mayis’ta paylasilan gelismeye gore de ayni
ay icerisinde otorite, COVID-19 pandemisi sirasinda
bir saglik sirketinin yeniden saticilarini asgari satig
fiyatina uymaya zorlamasin1 cezalandirmamay1
tercih etti.

durdurmasi

Yeniden satig fiyatimin tespiti ihlali dikey nitelikli
ihlaller arasinda en agir ihlal olarak goriilmesine
ragmen son donemde bu tiir ihlallerin de olumlu
etkilerinin olabilecegi otoritelerin
degerlendirmelerinde belirleyici olabiliyor. Bu
kapsamda Giiney Kore rekabet otoritesinin de giincel
egilime uyum sagladigini iddia etmek miimkiin. Bu
kapsamda tegebbiislere maddi bir ceza dahi
vermeksizin yalnizca uygulamanin
erdirilmesine karar vermesi dikkat cekiyor.

sona

\

i

On May 9, 2023, South Korea's Fair Trade
Commission ordered a domestic pharmaceutical
company that set a minimum selling price for pet
products to stop the practice without imposing an
administrative fine. Similarly, in a more recent
development shared on May 18, the same month, the
authority chose not to penalize a healthcare company
for forcing its re-sellers to comply with the minimum
selling price during the COVID-19 pandemic.

Although resale price maintenance violations are
considered to be the most serious infringement
among the vertical infringements, recently, the
authorities' assessments may be determinative in
their evaluations that such infringements may also
have positive effects. In this context, it is possible to
claim that the South Korean competition authority
has also adapted to the current trend. In this context,
it is noteworthy that the authority only decided to
terminate the practice without imposing any
monetary penalty on the undertakings.
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Tiirkiye tarafinda da yeniden satig fiyatinin tespiti
dosyalarinda idari para cezasi verilmeksizin
uygulamanin yoniinde  goriis
gonderilmesi, Kurum'un ge¢mis bazi1 kararlarinda
uyguladig1 bir yontem. Bu baglamda, Kurul’un her
durumda sorusturma acgilmasi ve/veya idari para
cezasl yoluna gitmedigi
kararlarin sayisinin ictihadinda oldukc¢a genis bir yer
tuttugu  soylenebilir.  Kurul, ozellikle ilgili
davraniglarin rekabeti 6nemli Olgiide kisitlamadigi
durumlarda, 4054 sayili Kanun’un m.9(3) hiikmiine
dayanarak bu davranigin sona erdirilmesini bildirme
yoluna  gittigi = kararlara  sayilanlar  Ornek
gosterilebilir:

sonlandirilmasi

yaptirimi  uygulanmasi

e 16.12.2010 tarihli ve 10-78/1624-624 sayili
Istikbal,

e 11.01.2007 tarihli ve 07-01/12-7 sayili Frito-
Lay,

e 24.08.2006 tarihli ve 06-59/773-226 sayili Kiitas
Teekanne,

e 15.11.2006 tarihli ve 06-84/1059-306 sayil1 Fuel
Oil,

e 13.03.2013 tarihli ve 13-14/204-105 sayil
Aygaz,

e 24.10.2013 tarihli ve 13-59/825-350 sayili
Cagdas,

e 13.06.2013 tarihli ve 13-36/468-204 sayili
Reckitt Benckiser,

e 20.08.2014 tarihli ve 14-29/597-263 sayili Cilek,
e 22.10.2014 tarihli ve 14-42/764-340 sayil
Dogati.

Ifade edildigi iizere yeniden satis fiyatinin tespiti
genel itibariyle otoritelerin olumsuz etkilerinin
olumlu etkilerinden daha agir bastigini varsaydigi bir
uygulama olsa da son donemde buna iligkin
yaklasimin kiiresel olcekte degistigi goriiliiyor. Bu
degisimde dijital ekonominin devreye girmesinin
etkili oldugu da iddia edilebilir.  Kurul
uygulamasinda uzun zamandir genel egilimlere
aykart bir sekilde bu ihlallere yonelik kat1 yaklagimin
devam ettigi goriilmekle birlikte devam eden siirecte
Kurul'un bu yaklagiminda 1srarc1 olup olmayacagini
hep birlikte gorecegiz.

Latest Competition Law
Developments: Turkey & Global

On the Turkish side, sending an opinion to terminate
the practice without imposing an administrative fine
in resale price maintenance cases is a method applied
by the Authority in some of its past decisions. In this
context, it can be said that the number of decisions
where the Board has not decided to open an
investigation and/or impose an administrative fine in
all cases is quite large in its case law. In cases where
the relevant conduct does not significantly restrict
competition, the Board has decided to notify the
termination of such conduct based on Article 9(3) of
Law No. 4054:

e Istikbal dated 16.12.2010 and numbered 10-
78/1624-624,

e Frito-Lay dated 11.01.2007 and numbered 07-
01/12-7,

e Kiitas Teekanne dated 24.08.2006 and numbered
06-59/773-226,

e Fuel Oil dated 15.11.2006 and numbered 06-
84/1059-306,

e Aygaz dated 13.03.2013 and numbered 13-
14/204-105,

e (Cagdas dated 24.10.2013 and numbered 13-
59/825-350,

® Reckitt Benckiser dated
numbered 13-36/468-204,

e (ilek dated 20.08.2014 and numbered 14-
29/597-263,

e Dogati dated 22.10.2014 and numbered 14-
42/764-340.

13.06.2013  and

As mentioned, although the determination of the
resale price is generally a practice where the
authorities assume that the negative effects outweigh
the positive effects, it is observed that the approach
has recently changed on a global scale. It can also be
argued that the introduction of the digital economy
has played a role in this change. Although the
Board's practice has long maintained a
approach to these violations, contrary to general
trends, we will see whether the Board will insist on
this position in the ongoing process.
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Autorité
delaconcurrence

Fransiz Rekabet Otoritesi - Autorité de la concurrence

Meta’ya Reklam Dogrulama
Faaliyetlerindeki Ayrimci Uygulamalari
Dolayisiyla Gegici Tedbir Uyguland:

RO SR for Discriminatory Conduct in Ad

Interim Measures Imposed on Meta

Verification Practices

4 Mayis 2023 tarihinde Fransa Rekabet Otoritesi
tarafindan Meta'nin reklam dogrulama sektoriindeki
faaliyetlerine iliskin devam eden dosya kapsaminda
tesebbiise gecici tedbir uygulanmasina karar
verildigi duyuruldu.

Gelismenin detaylarina ge¢meden o©nce reklam
dogrulama hizmetleri sektoriine iligkin kisaca bilgi
vermek gerekirse, bu hizmeti veren tesebbiisler esas
itibariyle; reklamverenlere, reklamin yayimcinin
sayfasinda olmast gerektigi gibi konumlanip
konumlanmadi8i, arzu edilen hedef kitleye ulasip
ulagmadigi, gosterilip
gosterilmedigi, giivenligi

sitelerinde
marka

sahte web

goriintirliik,
(reklamin marka degerleri ile uyusmayan sitelerde
gosterimi) gibi konularda performans raporlari
sagliyor. Bu tiir hizmetler reklam verenlere Meta

gibi dikey entegre reklamcilik platformlari

tarafindan oldugu gibi bagimsiz igletmeler tarafindan
da verilebiliyor. Bagimsiz tegebbiislerin ise entegre
platformlarla ayn1 kapsamda hizmet sunabilmek icin
platformlarin
gerekiyor.

ekosistemine  erisim  saglamasi

On May 4, 2023, it was announced that the French
Competition Authority decided to impose interim
measures on Meta within the scope of the ongoing
case regarding Meta's activities in the ad verification
sector.

Before getting into the details of the development, a
brief overview of the ad verification services sector
is as follows: the undertakings providing these
essentially  provide with
performance reports on issues such as whether the ad
is positioned as it should be on the publisher's page,
whether it reaches the desired target audience,
whether it is displayed on fake websites, visibility,

services advertisers

brand safety (display of the ad on sites that do not
match the brand values). Such services can be
provided to advertisers by vertically integrated
advertising platforms such as Meta, as well as by
independent businesses. Independent entities need
access to the platforms' ecosystem in order to
provide services in the same scope as integrated
platforms.
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Gegici tedbir kararina konu dosyada ise, Meta’nin
davet usuliiyle goriiniirliik ve marka giivenligi
konularinda smirli sayida ortakla calistigi, bu
bagimsiz isletmelere rakip diger tesebbiislerin Meta
ekosistemine  erisim  saglayamadigi,  ortaklik
kosullarinin objektif, seffaf, Ol¢iili olmadigr ve
ayrimc1  oldugu, Metanin sahip oldugu hakim
durumunu sozlesme yapmayir reddederek kotiiye
kullandig: ifade edildi. Bu kapsamda otorite, Meta'ya
reklam dogrulama ortakliklarin1 kabul etmek igin
getirdigi mevcut kriterlerin uygulanmasini1 askiya
almasin1 istedi ve yeni kurallar1 kararlagtirarak
yayinlamasi i¢in iki ay siire verdi.

Latest Competition Law
Developments: Turkey & Global

In the case subject to the interim measures, it was
stated that Meta works with a limited number of
partners in the issues of visibility and brand safety
by invitation, that other competitors of these
independent businesses cannot access the Meta
ecosystem, that the partnership conditions are not
objective, transparent, proportionate and

discriminatory, and that Meta abuses its dominant
position by refusing to deal. In this context, the
authority asked Meta to suspend the application of
its existing criteria for accepting ad verification
partnerships and gave Meta two months to decide
and publish new rules.
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Meta heniiz DMA kapsaminda bir gecitbekgisi
olarak belirlenmedi, zira Komisyon'un hangi temel
platform hizmetlerinin kapsama girecegine karar
vermek icin Eyliil basina kadar siiresi de bulunuyor.
Bununla birlikte, reklam teknolojisinde sahip oldugu
pazar pay:1 diisiiniildiigiinde Meta'nin regiilasyonla
kars1 karsiya kalmasi ve reklam platformunun temel
platform hizmeti olarak belirlenerek 0Ongoriilen
yiikiimliiliiklere tabi olmast da muhtemel goriiniiyor.

Otorite ayrica, DMA'nin dogrulama icin gerekli
verilere {icretsiz erigsim saglama yiikiimliligii
getirecegine de isaret ediyor. Konu aslinda
DMA'nin, gecitbek¢ilerinin reklam  dogrulama
verilerini reklam verenler ve yayincilarla iicretsiz
olarak paylagmasini zorunlu kilan m.6(8) hiikmiinde
de diizenleniyor. Dolayisiyla, mevcut dosyada
sikayeti miiteakiben alinan Onlemler, yakinda
regiilasyonlar kapsaminda Meta gibi tegebbiislerden
talep edileceklerin de bir ornegini sunuyor. Ancak
aradaki farkin, uyumun hakim durumun kotiiye
kullanilmasiyla ilgili sikayetlerden aylar veya yillar
sonra degil, dbnceden istenmesiyle saglanmasi oldugu
rekabet hukuku cevrelerince ifade ediliyor.

Ayrica belirtilmesi gereken bir husus, yukarida da
bahsedildigi ilizere ozelikle Meta'nin ve Google'nn,
cevrim ici reklamcilik hizmetlerine iligkin deger
zincirinin her kademesine niifuz etmis bir yapi tegkil
ettigi ve bu duruma yonelik giindeme gelen rekabetci
endiselerin, Kurum'un yaymmladigi Cevrim Ici
Reklamcilik Sektor Incelemesi On Raporu'nda da
halihazirda belirtildigi. Gerek dijital platformlara
yonelik kiiresel nitelikteki yasal reformlar, gerekse
de otoriteler biinyesinde devam eden sorusturmalar
bir yanda devam ederken uygulamanin nasil
sekillenecegini bizler de merakla izlemeye devam
edecegiz.

Latest Competition Law
Developments: Turkey & Global

Meta has not yet been designated as a gatekeeper
under the DMA, as the Commission has until early
September to decide which core platform services
will be covered. However, given its market share in
advertising technology, it seems likely that Meta will
face regulation and be subject to the obligations
imposed by designating its advertising platform as a
core platform service.

The authority also points out that the DMA will
impose an obligation to provide free access to the
data necessary for verification. The issue is in fact
regulated in Article 6(8) of the DMA, which requires
gatekeepers to share ad verification data with
advertisers and publishers free of charge. Thus, the
measures taken following the complaint in the
present case provide an example of what will soon
be required of undertakings like Meta under the
The difference, however, is that
compliance is required in advance, rather than
months or years after complaints of abuse of
dominant position.

regulations.

It should also be noted that, as mentioned above,
Meta and Google, in particular, constitute a structure
that has penetrated every level of the value chain of
online advertising services, and that the competitive
concerns raised regarding this situation have already
been mentioned in the Preliminary Report on the
Online Advertising Sector Inquiry published by the
Authority. We will continue to follow with curiosity
how the implementation will be shaped while the
global legal reforms for digital platforms and the
ongoing investigations within the
continue.

authorities
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Dijital Platform Hizmetleri Sektor / |
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Incelemesi 6. Ara Raporu Yayimlandi

Latest Competition Law
Developments: Turkey & Global

Avustralya Rekabet ve Tiiketici Komisyonu - Australian Competition and Consumer Commission

Digital Platform Services Inquiry - 6th

Interim Report Published

Avustralya 2020 yilinda bagladig1 5 senelik dijital
platform hizmetleri sektor incelemesi kapsaminda 6.
raporunu yayimladi. 28 Nisan 2023 tarihinde
yayimlanan ilgili raporda Avustralya genelinde
sosyal medya hizmetleri arasindaki rekabet ve bunun
tilketiciler ile  kiiciik  isletmeler nezdindeki
yansimalari ele alindi.

Rapor kapsaminda ulasilan bulgular uyarinca; pazara
gectigimiz donemde giris yapan Tiktok ve BeReal
gibi tesebbiislere ragmen Instagram’in ve ozellikle
yasca biiylik kesimde hala Facebook’un yaygin
olarak kullanilmasi dolayisiyla bu tesebbiislerin
Meta lizerinde yeterli rekabetci baskiy1 yaratamadigi
ifade edildi. Bu baglamda Meta’nin 6nemli pazar
giicline sahip oldugu, pazara giris engellerinin
mevcut oldugu, ag etkileri ve Meta kullanicilarin
kargilastigi gecis maliyetleri vurgulanarak tiiketici
zararinin Oniine gecilmesi amaciyla yasal reformlarin
hayata gecirilmesinin énemli oldugu gibi hususlarin
alt1 ¢izildi.

Australia published its 6th report within the scope of
the 5-year digital platform services sector inquiry
that started in 2020. Published on April 28, 2023, the
report examined competition among social media
services across Australia and its implications for
consumers and small businesses.

According to the findings of the report, despite
recent market entrants such as Tiktok and BeReal,
the widespread use of Instagram and Facebook,
especially among the older age group, meant that
these entities
competitive pressure on Meta. In this context, it was
underlined that Meta has significant market power,
there are barriers to entry, network effects and
switching costs faced by Meta users, and that it is
important to implement legal reforms to prevent
consumer harm.

were unable to exert sufficient
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Ifade edildigi iizere 6.'s1 paylasilan raporun
gectigimiz lic raporunda otoritenin ele aldigi
hususlar kisaca su sekilde ifade edilebilir;

e 11 Kasim 2022 tarihinde yayimlanan besinci ara

As stated, the issues addressed by the authority in the
last three reports can be briefly stated as follows;

e On November 11, 2022, in the fifth interim

report, the competition authority proposed a

rapor kapsaminda rekabet otoritesi, dijital
platformlarin Avustralyal1 tiiketicilere, kiigiik
isletmelere ve rekabete verdigi zararlari ele
almak icin bir dizi yeni onlem Onerdi.

28 Nisan 2022 tarihinde yayimlanan dordiincii
ara rapor kapsaminda, genel cevrimigci
perakende pazar yerleri paydaglarin goriisleri
uyarinca incelendi.

28 Ekim 2021 tarihinde yayimlanan tiglincii ara
rapor kapsaminda ise arama hizmetleri ve web
tarayicilarindaki pazar dinamikleri ve tiiketici
secim ekranlar1 degerlendirildi.

series of new measures to address the harms of
digital platforms to Australian consumers, small
businesses and competition.

On April 28, 2022, the fourth interim report
examined general online retail marketplaces in
response to stakeholder views.

On October 28, 2021, the third interim report
assessed market dynamics and consumer choice
screens in search services and web browsers.

—_——_p  E—
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Rekabet Kurumu - Turkish Competition Authority

Kurul Yerinde incelemenin
Engellenmesine iliskin Kararlar Vermeye
Devam Ediyor

o

The Board Continues To Render

Decisions Regarding The Obstruction
Of On-Site Inspection

Rekabet Kurulu ("Kurul"),
Mahkemesinin yerinde incelemelerin mahkeme
karar1 olmadan yapilamayacagina yonelik yakin
tarihli kararina iligkin tartigmalar siirerken
yerinde incelemenin engellenmesi cezalar
yayimlamaya devam ediyor. Kurul, Temmuz ay1
icerisinde yerinde incelemenin engellenmesi
nedeniyle para cezasina hiikmettigi 6 yeni
gerekceli karar yayimladi:
e Kurul'un 16.03.2023 tarih ve 23-14/246-82
sayili Sanal Emlak karari
e Kurul'un 26.01.2023 tarih ve 23-06/73-22
sayilt Ceyhan Beton karari
e Kurul'un 26.01.2023 tarih ve 23-06/75-24
sayil1 Oyak Cimento karar1
e Kurul'un 08.12.2022 tarih ve 22-54/835-345
sayili Same Deutz karar1
e Kurul'un 02.03.2023 tarih ve 23-12/180-56
say1l1 Altiparmak karar1
e Kurul'un 22.12.2022 tarih ve 22-56/878-363
sayil1 Coziim Dergisi karar1

Anayasa

While debates continue the recent
Constitutional Court decision stating_that on-site

inspections cannot be conducted without a court

over

order, the Competition Board ("Board") continues
penalties for preventing
inspections. Within the month of July, the Board
published 6 new reasoned decisions imposing
fines due to the obstruction of on-site inspections:
* Board's decision dated 16.03.2023 and
numbered 23-14/246-82 regarding Sanal Emlak

* Board's decision dated 26.01.2023 and
numbered 23-06/73-22 regarding Ceyhan Beton

* Board's decision dated 26.01.2023 and
numbered 23-06/75-24 regarding Oyak Cimento

* Board's decision dated 08.12.2022 and
numbered 22-54/835-345 regarding Same Deutz

* Board's decision dated 02.03.2023 and
numbered 23-12/180-56 regarding Altiparmak

* Board's decision dated 22.12.2022 and
numbered 22-56/878-363 regarding Coziim
Dergisi

to issue on-site

L
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Bu kararlardan Co6ziim Dergisi kararinda Kurul,
yerinde inceleme sirasinda sehir diginda bulunan ve
uzaktan erisimle incelemenin de yapilamadig bir
personelin  varligim ceza icin yeterli buldu.
Gerekcesinde yerinde incelemelerin  habersiz
gerceklestirilmesinin esas oldugunu vurgulayan
Kurul personellerin incelemeye eslik etmesinin
tesebbliisiin  sorumlulugunda olduguna kanaat
getirdi. Bilindigi gibi Kurul bazi durumlarda
tesebblis  personelinin  disarida  bulunmasim
(belgelendirildigi miiddetce), ilgili personelin
incelenmemesi icin bir mazeret olarak kabul
edebiliyorsa da Coziim Dergisi kararinda bu
durumun  uzmanlarin  inisiyatifinde  oldugu
hatirlatildi.  Dolayisiyla,  sirketlerin  yerinde
incelemelere hazir olmasi icin alacaklar tedbirlerin
arasinda hukuki tedbirlerin yansira teknik
tedbirlerin de bulunmas1 gerektiginin bir kere daha
alt1 ¢izildi.

Kurul'un Oyak Cimento kararinda ise, yapilan
yerinde inceleme sirasinda silindigi log kayitlariyla
tespit edilen WhatsApp yazigmalari tesebbiis
yetkilileri tarafindan geri getirilmis olsa da Kurul,
silinen verilere erisilmesinin ceza verilmesine
engel olmadigini yoniindeki istikrarli yaklagimini
korudu. Bu bakimdan, tesebbiisiin uzmanlarin isini
kolaylastirmasinin da cezadan kacinmaya fayda
saglamadig1 goriiliiyor.

Son olarak Ceyhan Beton kararinda, yapilan
yerinde incelemede tesebbiis calisaninin kendi
sahsi telefonundaki hizli gézden gecirmeye izin
vermemesi ceza uygulanmasi igin yeterli goriildii.

Latest Competition Law
Developments: Turkey & Global

In the Co6ziim decision, the Board deemed the
presence of an employee who was out of town during
the on-site inspection and for whom remote access
was not possible to be sufficient for imposing a
penalty. In its reasoning, the Board emphasized that
on-site inspections are essentially conducted without
prior notice, and it concluded that it is the
responsibility of the company to ensure the
attendance of employees during inspections.
Although the Board, in some cases, may consider the
absence of company personnel (if it is documented)
as an excuse not to carry out the inspection on those
employee's belongings, the Coziim Dergisi decision
reminded that this is at the discretion of the experts.
Therefore, it was once again emphasized that for
companies to be prepared for on-site inspections, they
need to take not only legal measures but also
technical measures.

In the Oyak Cimento decision, even though
WhatsApp messages, which were deleted during the
on-site inspection, were retrieved by company
officials, the Board maintained its consistent approach
that accessing deleted data does not prevent the
imposition of a penalty. Hence, it seems that the
facilitation of the experts' work by the company does
not avoid punishment.

Finally, in the Ceyhan Beton decision, the Board
found it sufficient to impose a penalty when an
employee refused to allow a quick review on their
personal phone during the on-site inspection.

Temmuz- July 2023
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Bu gelismelere de bakildiginda,

Anayasa
Mahkemesinin yukarida atif yapilan kararinin
Kurul'un yeni yapacag: yerinde incelemelere nasil
bir tesiri olacagi olduk¢a onemli. Bu dogrultuda,
uzmanlarin mahkeme karar1 alip almayacagi ya da

tesebbiislerden karar yerinde
incelemelerin kendisine karsi idari dava yolunu
takip edip edemeyecegi de merak konusu. Nitekim,
yurtdigindaki uygulamalara bakildig1 zaman yerinde
incelemenin kendisinin bash bagina iptal davasina
konu edilebilecegi  Avrupa  Komisyonunda
("Komisyon") kabul ediliyor. Hatta Redbull’un,
tesebbiiste gerceklestirilen yerinde incelemenin
dayanaksiz oldugu iddiasiyla temmuz ay1 icerisinde
kanun yoluna basvurdugu da biliniyor.

alinmayan

Nihayetinde yerinde incelemelere iligkin
tartismalarin  bir siire daha devam edecegi
ongoriililyor.  Nitekim  Kurul’un  yayimladigi
kararlarda  hizli  gozden  gecirmeye  izin
verilmemesini cezaya yeterli gormesi ve caliganin
incelemeye tabi olmasinin tesebbiis sorumlulugunda
olduguna iligkin yaklasimi muhtemelen bir¢cok yeni
tartismanin da kapisini acacak. Hatirlanacagi iizere
verilerin geri getirilmesine ve verilerin icerigine
iliskin 6nem tagiyan, Ankara 2. Idare Mahkemesi
kararmma karst Kurum'un istinaf bagvurusu da
gectigimiz aylarda Bolge Idare Mahkemesi karar
ile reddedilmisti. Bu kararin Danistay nezdinde
nasil degerlendirilecegi ve kesinlesmesi halinde
Kurul'un uygulamasina nasil etki edecegini zaman
gosterecek. Anayasa Mahkemesi kararinin etkisini
gormek icin ise bu giinlerde yapilan yerinde
incelemelere iligkin gerekgeli kararlarin beklenmesi
gerekecek.

Considering these developments, the impact of the
Constitutional Court's decision on the Board's
future on-site inspections is of great importance. In
this regard, it remains a question whether experts
will need to obtain a court order or if companies can
follow the administrative litigation path against on-
site inspections not subject to a court decision. It is
worth noting that, according to practices in foreign
jurisdictions, the on-site inspection itself can be
challenged by the European Commission. In fact, it
is known that Redbull applied legal remedies in
July, claiming that the on-site inspection conducted
at their company was baseless.

In conclusion, it is anticipated that debates
regarding on-site inspections will continue for some
time. The Board's approach of deeming the refusal
of a quick review as sufficient for imposing a
penalty and its stance that the attendance of an
employee during an inspection is the responsibility
of the company will likely open the door to many
new discussions. As a reminder, the Board's appeal
against the Ankara 2nd Administrative Court
decision, which was significant in terms of data
recovery and data content, was rejected by the
Regional Administrative Court in the past months.
The evaluation of this decision by the Council of
State and its potential impact on the Board's
practices will be revealed in due time. To assess the
impact of the Constitutional Court's decision, we
will need to await the reasoned decisions on on-site
inspections made in recent days.
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Dijital Platformlar Kurum’un Radarinda

Latest Competition Law
Developments: Turkey & Global

Digital Platforms Are Under the Board’s
Scrutiny

Kurul’un  gectigimiz  senenin en  meshur
kararlarindan 29.12.2022 tarih ve 22-16/273-122
sayilh Nadirkitap kararinda tesebbiise hakim
durumunu kotiiye kullandig1 gerekgesiyle idari para
ceza uygulanmistt. Dosya kapsaminda iddialar
tesebbiisiin  rakip araci hizmet saglayicilar
vasitasiyla  iirlinlerini  pazarlamak  isteyen
saticilarinin  verilerini  kendilerine saglamayarak
rakip tesebbiislerin faaliyetlerini zorlastirdigina
yonelikti. Kararinda idari para cezasinin yani sira
Kurul NadirKitap’in, saticilardan bu yonde bir
talep gelmesi halinde ilgili saticilara kitap envanter
verilerini dogru, anlasilabilir, giivenli, eksiksiz bir
sekilde, {licretsiz ve uygun formatta saglamasi
gerektigine hiikmetmisti.
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Bu ay yayimlanan Kurul’un 22-57/886-366 sayili
ve 29.12.2022 tarihli kararinda ise Kurul yukarida
anilan karardaki yiikiimliliiklere uyum saglanip
saglanmadigim denetledi. Ilgili karar, Kurul'un
ongordiigii yiikiimliiliiklerin uygulanmasini
ayrmtili bir bicimde denetledigi icin ayrica dikkat
cekiyor. Kararda Kurul, NadirKitap'in kitap
envanter verilerini saglayip saglamadigini, buna
iliskin talepleri karsilamak i¢in hangi teknik
islemler ve hazirliklarin yapildigini
degerlendiriyor. Kararda sahaflar tarafindan,
NadirKitap'in saglamadig1 iddia edilen veri gruplari
tek tek incelenerek hangi verilerin Kurul tarafindan
one siiriilen tedbirler kapsaminda oldugu detayl1 bir
sekilde ele aliniyor.

In its famous decision of 29.12.2022, numbered
22-16/273-122, the Board imposed an
administrative fine on Nadirkitap for abusing its
dominant position. The case involved allegations
that Nadirkitap hindered its competitors' activities
by not providing them with data from sellers who
wanted to market their products through rival
intermediary service providers. In addition to the
administrative fine, the Board ruled that
Nadirkitap must provide book inventory data
accurately, comprehensively, securely, and in an
appropriate format, free of charge, to relevant
sellers, in case such requests are made.

In a recent decision dated 29.12.2022, numbered
22-57/886-366, the Board examined whether the
obligations were complied with. This decision
drew attention as the Board meticulously assessed
the implementation of the prescribed obligations.
The Board evaluated whether Nadirkitap provided
book inventory data and reviewed the technical
processes and preparations made to fulfill these
requests. The data groups that Nadirkitap was
alleged not to have provided were examined one
by one in detail, within the scope of the measures
put forward by the Board.
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Kurul bu ay konuya iligkin igtihadina bir yenisini
ekledi. Kurul, 26.07.2023 tarih ve 23-33/633-213
sayili Trendyol karar1 ile, DSM Grup Danigsmanlik
Iletisim ve Satig Ticaret AS (“Trendyol”) hakkinda
algoritmaya miidahale ettigi ve pazaryerinde satis
yapan iiglincii taraf saticilarin verilerini kullanarak
kendi perakende faaliyetine haksiz olarak avantaj
sagladigi, bu eylemlerinin rakiplerinin faaliyetlerini
zorlagtirict nitelikte oldugu gerekgeleriyle hakim
durumunu kétiiye kullandigina karar verdi.

Heniiz gerekceli karar1 yayimlanmasa da kisa
kararda Kurul’un ayn1 zamanda birtakim tedbirler ve
ylikiimliilikler de Ongordigii goriiliyor. Bu
kapsamda aym1 ekonomik  biitiinliik altinda
birbirinden habersiz yapilar olugturulmasini talep
eden ve alman tedbirlerin diizenli raporlanmasini
ongoren yiikiimliiliiklerin olduk¢a kati oldugu iddia
edilebilirse de bir yandan da E-Ticaret Kanunu ile
paralel oldugu ve veriye atfedilen Onemi ortaya
koydugu da agsikar. Bu nedenle, 6zellikle gectigimiz
aylarda yayimlanan 4054 Sayili Kanun degisikligi
taslaginin varlig1 da g6z oniine alindiginda, Kurul’un
dijital platformlara iligkin nasil bir yol izleyecegi
merak konusu. Nitekim, Nadirkitap kararinda oldugu
gibi Trendyol’un veriye iliskin yiikiimliiliiklerinden
bahsederek ardil bir miidahalede bulunan Kurul’un
yeni tasart ile getirilmesi ongoriilen degisikliklere ne
derece ihtiyaci oldugu da tartigmaya agik. Bununla
birlikte Kurul’un bu yaklasimindan Avrupa’dakine
benzer onciil bir miidahaleye keskin bir gecisi olacak
mi, olacaksa da ne zaman olacak gibi bir¢ok soru ise
bir siire daha cevapsiz kalacak gibi duruyor.

trendyol

Latest Competition Law

Developments: Turkey & Global

The Board added another decision to its jurisprudence

this month. In its decision dated 26.07.2023, numbered

23-33/633-213, the Board found that DSM Grup

Damigmanlik Iletisim ve Satis Ticaret AS ("Trendyol")

abused its dominant position by intervening in the

algorithm and unfairly benefiting its own retail

operations using data from third-party sellers on the
marketplace, thereby hindering competitors' activities.

Although the reasoned decision has not been published
yet, it is evident from the short decision that the Board
has also imposed certain measures and obligations. It
could be argued that the obligations, such as requiring
the creation of separate and unaware structures under
the same economic entity and regular reporting of
measures taken, are quite stringent. However, it is also
clear that they are parallel to the E-Commerce Law and
highlight the importance attributed to data. Therefore,
especially considering the existence of the draft
amendment to Law No. 4054 published in the past
months, it remains uncertain how the Board will
proceed regarding digital platforms. Whether the
Board's current intervention, as seen in the Nadirkitap
decision, regarding Trendyol's data-related obligations
will align with the anticipated changes in the new draft
remains a subject of debate. Moreover, the question of
whether the Board's approach will smoothly transition
to a similar ex-ante intervention as in Europe and, if so,
when this will happen, also remains unanswered for
some time.
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Bu konuda deginilmesi gereken bir diger gelisme de
Avrupa Birligi tarafinda yasandi. Onciil (ex-ante)
regiilasyon kavraminin artik kabul edildigi Avrupa
tarafinda Komisyon, Tiketici Profilleme
Tekniklerinin Tanimlanmasina Yonelik Taslagi
31.07.2023 tarihinde kamuoyu goriisiine acti. Soz
konusu taslak ile Dijital Pazarlar Yasasi kapsaminda
gecit bekgisi olarak tamimlanacak tesebbiislerin
uygulayacaklar1  profilleme tekniklerine iligkin
ayrintilart Komisyon'a bildirmekle yiikiimlii olmasi
planlaniyor. Yasalagma siirecini bitiren Avrupa Birligi
tarafinda dahi uygulama detaylarinin netlestirilmeye
caligildigr bugiinlerde Kurul ise platformlarin veri
baglamindaki yiikiimliiliiklerini kanun degisikligini
beklemeye gerek duymaksizin belirlemeye devam
ediyor.

Digital

. §

Latest Competition Law
Developments: Turkey & Global

Another notable development in this regard took
place in the European Union. The concept of ex-
ante regulation is now accepted in Europe, and on
July 31, 2023, the Commission opened the draft
proposal for defining Consumer Profiling
Techniques to public opinion. According to this
draft, the undertakings defined as gatekeepers under
the Digital Markets Act will be required to report
details of the profiling techniques they apply to the
Commission. Even in the European Union, where
the legislative process has been completed, efforts
are being made to clarify the implementation
details. Meanwhile, the Board continues to
determine the platform's data-related obligations
without waiting for the law amendment.

Overall, these developments indicate that the
Competition Board is actively addressing issues
related to data in digital markets, and the regulatory
landscape in the field is undergoing constant
evolution.
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Kurul'un YSFT'ye Yaklagimi Degisti
mi ?

Latest Competition Law
Developments: Turkey & Global

Did the Board Change Its Approach

Towards RPM?

Yeniden satis fiyatinin tespiti (YSFT) ihlaline
yonelik Onemli gelismelerin yasandig1 bir
temmuz ayim geride biraktik. Once AB tarafinda
duyurulan Super Bock karari sonrasi Tiirkiye
Kurul da aym giin icerisinde
yayimladigi iki karar ile bu ihlal tipine yonelik
yaklasiminin  degisebilecegine dair ipuglari
verdi: 15.12.2022 tarih ve 22-55/864-358 sayili
BSH karar1 ve 09.03.2023 tarih ve 23-13/209-67
sayilt Sezen Bal karari. Bununla da smirh
kalmayan Kurul yayimladigir Natura Gida, Aslan
Ticaret ve Hiksan Teknoloji kararlar1 ile yine
ayn1 ihlale yonelik verdigi (ve alisilageldik
sekilde azami indirim oran1 uyguladigi) ii¢
uzlagma kararinin gerekcesini de yayimladi.

tarafinda

Kurum’un internet sitesinde 20 Temmuz 2023
tarihinde yayimlanan BSH karar ile Kurul’un
son yillarin tartismali dosyalarindan  biri
hakkindaki son soziiniin gerekcesi ortaya ¢ikmis
oldu. Hatirlanabilecegi iizere dosya kapsaminda
one iddialarin  ¢evrimici satiglarin
sinirlandirilmasina  iligkin -~ bolimii  icin
tesebbiisiin sundugu taahhiitler Kurul tarafindan
gectigimiz aylarda kabul edilmis, internet
satiglarinin sinirlandirilmasinin agik ve agir ihlal
kapsaminda  degerlendirildigi ~ gOriilmiistii.
Yayimlanan son karar ile ise yeniden satig
fiyatinin tespitine bolge/miisteri
sinirlandirmasimna  yonelik  diger  iddialar
degerlendirilerek tegebbiisiin cezalandirilmasina
yer olmadigina karar verildi. Karar icerisinde
YSFT ihlalinin ama¢ yOniinden
rekabeti sinirlayici nitelikte olduguna iligkin yeni
bir yorum yapmamasina ragmen, muhtelif
yerlerde ispat standardina vurgu yapmasi,
delillerin ihlali “her tiirlii slipheden uzak bir
sekilde” ortaya koymaya elverigli olmadig1
kanaatine ulagsmasi ve yazigmalarda gecen
ifadeleri yeterli gormemesi dikkat cekiyor.

siiriilen

ve

Kurul’un,

We left behind a July in which significant
developments regarding Resale Price Maintenance
(RPM) violations occurred. After the Super Bock
decision announced by the EU, the Competition
Board in Turkey provided clues about its changing
approach to this type of violation by issuing two
decisions on the same day: the BSH decision dated
15.12.2022 and numbered 22-55/864-358, and the
Sezen Bal decision dated 09.03.2023 and numbered
23-13/209-67. Not limited to these, the Board also
published the reasoning behind three settlement
decisions, Natura Gida, Aslan Ticaret, and Hiksan
Teknoloji decisions, which involved the same RPM
violation, (in which it applied the maximum discount
rate, as usual.)

¥

With the publication of the BSH decision on the
Board's website on July 20, 2023, the Board's final
word on one of the controversial cases of recent
years became clear. As it can be recalled, the
commitments submitted by the company concerning
the part of the allegations related to the restriction of
online sales were accepted by the Board a few
months ago, and it was seen that the restriction of
internet sales was evaluated as a hardcore violation.
However, with the recent decision, the Board
evaluated other allegations regarding RPM and
regional/customer restrictions and decided not to
impose any penalties on the company. While the
Board did not provide a new interpretation regarding
the anticompetitive nature of the RPM violation, it is
noteworthy that the Board emphasized the standard
of proof in various parts of the decision and
concluded that the evidence presented was not
sufficient to establish the violation "beyond any
reasonable doubt."

REKABET
KURUMU
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BSH karar1 ile ayni giin yayimlanan Sezen Bal
kararinda hizl tikketim mallar1 sektoriinde bal iiretici
olarak faaliyet gosteren tesebbiise yonelik YSFT
iddialar1 ele alindi. Karar igerisinde, BSH kararinin
aksine, Kurul’'un aym ihlal sebebiyle ceza verdigi
gecmis ictihadina genig bir yer ayrilarak YSFT nin
ama¢ bakimindan ihlal niteligi tekrar vurgulanmigsa
da akabinde Kurul yine BSH kararindaki gibi
delillerin ihlali ortaya koymaya yeterli olmadigina
karar vererek ispat standardimi yiiksek tuttu. Bu
baglamda Kurul’'un belirlenen yeniden satig
fiyatlarinin uygulanmasina iliskin bir baskinin veya
tehdidin olmadigina O©nem verdigi goriiliiyor.
Bununla birlikte, gecmis YSFT dosyalarinda denk
gelinen ifadelerin raporlama olarak nitelendirilmesi
ve lreticiye yonelik satig fiyatinin belirlenmesine
yonelik talebin cevaplanmamasinin g6z Oniinde
bulundurulmasi kararda dikkat ¢ceken diger noktalar.
Bu degerlendirmeler sonucunda Kurul, Kurul
tesebbiis aleyhine sorusturma acilmasina gerek
gormedigini ifade etti.

Avrupa Birligi Adalet Divani tarafindan yayimlanan
Super Bock karar1 ise uzun zamandir konuya iligkin
en heyecan verici gelisme olarak yorumlaniyor.
Nitekim dosya kapsamindaki onciil
degerlendirmesini paylasan ABAD oncelikle dikey
anlagsmalar1 grup muafiyeti rejimi kapsami digina
cikaracak sinirlamalarin amag¢ bakimindan ihlal
kavramiyla ~ denk  goriilmemesi  gerektigini
vurgulayarak bu tiir sinirlamalardan biri olan YSFT
ihlalinin de dogrudan amacinin rekabeti sinirlama
oldugunun kabul edilemeyecegini belirtti. Bu
kapsamda ekonomik ve hukuki baglamda yapilacak
degerlendirmelerin, anlasmanin  doZasimnin  ve
amacinin  bu  degerlendirmede gbéz  Oniinde
bulundurulmas: gerektigi ifade edildi. Yine YSFT
ihlali icin aranan anlagma sartinin saglanmasi igin
uzun zamandir kabul edilen yaklagimdan geri
doniilerek bir tegebbiisiin tek tarafli olarak dikte
ettirdigi sozlesme hiikiimlerinin veya uygulamalarin
nispeten giicsiiz pozisyondaki tesebbiis tarafindan
uygulanmasinin anlagmanin varligi igin aranan
“irade uyusmas1” kriterini karsilamayacag belirtildi.

Latest Competition Law
Developments: Turkey & Global

In the Sezen Bal decision, which was published on
the same day as the BSH decision, RPM allegations
against a company operating as a honey producer in
the fast-moving consumer goods sector were
addressed. Unlike the BSH decision, in terms of its
purpose, the Board highlighted the anticompetitive
nature of the RPM violation by extensively referring
to its past precedents where it imposed fines for the
same violation. However, like the BSH decision, the
Board again set a high standard of proof, and
concluded that the evidence presented was not
sufficient to establish the violation. In this context,
the Board's emphasis on the absence of pressure or
threat regarding the application of the designated
resale prices, its evaluations suggesting that similar
statements found in the investigations were limited to
companies' reporting, and the fact that one of the
correspondences with the producer remained
unanswered, stand out. Ultimately, the Board stated
that it did not find it necessary to initiate an
investigation against the company.
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Kurul’'un YSFT ihlaline yonelik ikircikli
yaklagtmi  bir  siiredir  rekabet = hukuku
tartigmalarima  konu olabiliyor. Nitekim
biiltenimizin Ocak sayisinda biz de Kurul’un
uzunca bir donem kat1 bir tutum sergiledigi bu
ihlale karst1  yaklagiminin  bir  siireligine
yumusadigini, fakat son donemde tekrar
katilagmaya baglayabilecegini tartigmistik.
Yayimlanan son kararlar ile bu ihlale yo6nelik
tutumunu yumusadigim1 ve bu ihlalin ortaya
konulabilmesi i¢in yliksek bir ispat standardi
aradigini ilan eden Kurul’un bu yaklasiminin bagh
basimna bu kararlara dayanarak degistigini iddia
etmek icin henliz cok erken. ABD tarafinda
Leegin, AB tarafinda ise (heniiz nihai karar
verilmemis olsa da) Super Bock kararlaryla
yillarca “en agir dikey smirlama” olarak
tanimlanan YSFT’ye yonelik yaklagimin degistigi
goriiliirken Kurul’'un bu siirecin heniiz erken
asamalarinda oldugu iddia edilebilir. Halbuki
karar tarihleri incelendiginde Kurul’un Super
Bock kararindan aylar 6nce verdigi bu iki kararin
ardindan AB tarafindaki gelismelerden ne derece
etkileneceginin de heniiz bir cevab1 bulunmuyor.
Her halilkkarda Kurul’'un bu iki kararinda
gosterdigi  tesebblis  yanlisi
savunmalarin gdz Oniinde bulundurulmasinin
kalici hale gelmesi biitlin rekabet hukuku
uygulayicilarinin ortak temennisi durumunda.

tutumun ve

Latest Competition Law
Developments: Turkey & Global

The Super Bock decision published by the European
Court of Justice is considered as the most exciting
development on this subject for a long time. In its
preliminary assessment within the scope of the case,
the ECJ emphasized that restrictions that would
exclude vertical agreements from the group
exemption regime should not be equated with the
concept of infringement in terms of purpose, and it
stated that the RPM violation, which is one of these
restrictions, cannot be regarded as having the
purpose of restricting competition directly. In this
context, the ECJ highlighted that the evaluations
made in the economic and legal context should
consider the nature and purpose of the agreement.

Moreover, it pointed out that the approach to the
requirements for an RPM violation has changed,
departing from the long-accepted approach, and now,
the imposition of contract terms or practices
unilaterally imposed by a company, even if in a
relatively weak position, does not satisfy the
"concurrence of wills" criterion required for the
existence of an agreement.

COUR DE JusTice
DE L'UNION
EUROPEENNE
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Kurul avukat muvekkil gizliligine iligkin
istikrarli tutumunu strdidrmeli mi?

Latest Competition Law
Developments: Turkey & Global

Should the Competition Board
maintain a consistent approach
towards attorney-client confidentiality?

Kurum’un internet sitesinde gectigimiz ay igerisinde
yayimlanan bir karar muhtelif rekabet otoritelerinin
uygulamasinda belirli donemlerde tartisma konusu
olan bir konuyu tekrar giindeme getirdi. Kurul’un
30.03.2023 tarih ve 23-16/274-93 sayili kararinda

tesebbiiste  gerceklestirilen  yerinde  inceleme
sirasinda elde edilen belgelerin bir kisminin avukat-
miivekkil  yazigmalarmin  gizliligi kapsaminda
degerlendirilmesi talebi, s6z konusu belgelerin
savunma hakkinin kullanimiyla dogrudan alakali

olmadiklar1 gerekgesiyle reddedildi.

Esasen Kurul’un avukat miivekkil gizliligine yonelik
sinirli  bir ictihadi olmakla beraber tutarli bir
yaklagimi oldugu goriiliiyor. Genellikle Kurul’un
gerceklestirdigi  yerinde siireclerinde
glindeme gelebilen bu argiimana karst kurulun
miinferit olarak aldigi 7 karar1 bulunuyor. Bu
kararlarin hepsinde tutarli bir yaklasim gosteren
Kurul’un yalnizca bagimsiz avukatlar ile gerceklesen
ve savunma hakkinin kullanimiyla dogrudan
baglantii  olan  yazigmalar1 bu  kapsamda
degerlendirdigi goriiliiyor. Kurul ictihadinda dikkat
ceken bir diger unsur ise bu kararlarin yalnizca
birine kars1 yargi yoluna bagvurulmasi.

inceleme

Kurul’un 16-42/686-314 sayili EnerjiSA kararina
karg1 tegebbiisiin mahkemeye bagvurmasi sonucunda
baglayan yargi siireci istinaf asamasinda avukat
miivekkil gizliliginin dar yorumlanmasi sonrasinda
tesebbiisiin talebinin reddedilmesiyle sonuglanmais,

The decision published in Turkish Competition
Authority’s (“the Authority”) website last month,
brought up a topic that has been a subject of debate
among various competition authorities at certain
periods. In its decision numbered 23-16/274-93 and
dated 30.03.2023, the Board rejected the request to
consider some of the documents obtained during the
on-site inspection of the undertaking as falling under
the confidentiality of attorney-client
communications, arguing that these documents were
not directly related to the exercise of the right of
defense.

Although the Board has a limited jurisprudence
regarding attorney-client confidentiality, it seems to
have a consistent approach. In the seven individual
decisions taken by the Board, which are usually
related to on-site inspections, it is observed that the
Board only considers communications between
independent attorneys and the undertaking, which are
directly linked to the exercise of the right of defense,
within the scope of confidentiality. Another notable
aspect in the Board's jurisprudence is that there has
been only one case where a judicial process was
initiated against one of these decisions.

The legal process initiated by the undertaking,
against the EnerjiSA decision (numbered 16-42/686-
314) resulted in the rejection of the undertaking's
request at the appeal stage, with the Court of
Cassation confirming the Board's approach.

Temmuz- July 2023
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bu karar da Danistay tarafindan onanarak Kurul’un
yaklagimi tasdik edilmisgti.

ENERJICD

Tiirkiye tarafindan her ne kadar bu husus “tartismaya
kapali” olarak degerlendirilebilecekse de diger
otoriteler icin benzer bir yorumun yapilmasi zor
goziikiiyor. Nitekim gectigimiz ay Fransiz Ulusal
Meclisi tarafindan mevzuata dahil edilen degisiklik ile
avukat miivekkil gizliliginin kapsami sirket ici
da dahil edecek sekilde genisletildi.
Onerilen degisiklik ile tesebbiislerin bagli avukatlari
ile aralarindaki birtakim belgelerin 6zel, ticari veya
idari davalarda saglanan korumadan faydalanabilecegi
diizenlendi. Diizenleme ile Ongoriillen muafiyetin
kisiden ziyade eyleme yoneldigi ifade edilen hiikiim
bagh avukat tarafindan, veya bagh avukatin gozetimi
altinda veya talebi iizerine, bagh avukatin otoritesi
altinda bulunan takim iiyelerinden biri tarafindan
igsverenin  faydasina hukuki
tavsiyelerin gizlilik kapsaminda kalmasin1 6ngoriiyor.

avukatlar

olarak  hazirlanan

Hatirlanacag iizere Avrupa Birligi Adalet Divam da
Aralik 2022°de verdigi bir kararda bugiine kadar
Kurul’a paralel bir sekilde savunma hakki kapsaminda
degerlendirdigi miivekkil imtiyazim
hayatin korunmasina iligkin ilkelere dayandirmayi
tercih etmis ve Onceki doneme kiyasen gizliligin
sagladig1 genis  bir  sekilde
yorumlamisti. Adalet Divant’nin kararindan yaklagik
dort ay sonra alinan Kurul kararindan anlasildigi
kadariyla Divan’in gerekgeleri Kurul’un yaklasimim
degistirmek icin heniiz yeterli degil. Fakat devam eden
siirecte Fransa’da yasananlara benzer gelismelerin
sayisinin artmast halinde belki
degisime ayak uydurmasi sz konusu olabilir.

avukat ozel

alanini

koruma

Kurul’un da bu

ABAD’m bahsi gecen kararim ele aldigimiz yazimiza
buradan ulagabilirsiniz.

Latest Competition Law
Developments: Turkey & Global

While this issue might be considered "settled" in
Turkey, it appears challenging to apply a similar
interpretation for other authorities. Indeed, just last
month, the French National Assembly introduced a
change in legislation that broadens the scope of
attorney-client confidentiality to include in-house
lawyers. The proposed change allows for certain
documents between undertakings and their affiliated
attorneys to benefit from protection in private,
commercial, or The

administrative  lawsuits.

regulation stipulates that the exemption provided
primarily focuses on the action rather than the
individual and ensures that legal advice prepared for
the benefit of the employer by an affiliated attorney
or, under the supervision of the affiliated attorney or
upon request, by a member of the team under the
affiliated attorney's authority remains confidential.

As you may recall, the European Court of Justice also
relied on the principles of the protection of private
life when interpreting attorney-client privilege as part
of the right of defense, in a decision issued in
December 2022. Compared to previous periods, the
Court extensively interpreted the protection offered
by confidentiality. Based on the recent decision of the
Board, it seems that the Court's reasons are not yet
sufficient to change the Board's approach. However,
in the ongoing process, if developments similar to
those in France increase, the Board might adapt to
this change as well.

You can find the relevant decision of the European
Court of Justice in our article accessible here.

L
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Avrupa Birligi Komisyonu - European Commission

Komisyon mevzuat revizyonlarina
devam ediyor

Commission continues its revisions to
the regulations.

Avrupa Birligi tarafinda temmuz ay1 yogun mevzuat
faaliyetlerine sahit oldu. Bunlardan belki de en
onemlisi dikey muafiyet rejimine yonelik ikincil
mevzuatindaki  degisiklikleri  gectigimiz  sene

yiirlirliige sokan Komisyon’un yatay isbirliklerine
iligkin giincellemesini de yapmasi oldu. Bu kapsamda
halihazirda kabul edilmis olan yeni Yatay Grup
Muafiyeti Tiiziigii hiikiimleri 1 Temmuz 2023
itibariyle yiiriirliige girdi ve Yatay Isbirligi Kilavuzu
giincellendi. Yapilan degisiklikler kisaca ozetlenirse;

e AR-GE Anlasmalarn Hakkinda  Grup
Muafiyeti Tiiziigii: Inovasyon rekabetinin
korunmasina daha fazla O6nem veriliyor.
Komisyon ve ulusal rekabet otoritelerine, sorunlu
durumlarda muafiyeti geri cekme yetkisi tanindi.

e Uzmanlasma Anlasmalar1 Hakkinda Grup
Muafiyeti Tiiziigii: Diizenleme kapsami ikiden
fazla tarafin yer aldigi iiretim anlagmalarini
kapsayacak sekilde genisletildi.

e Satin alma anlagmalari: Ortak satin alma ve
alim kartelleri arasindaki ayrim agiklandi.

e Ticarilestirme anlasmalari: Kilavuza ihale
konsorsiyumlar1 ve ihalelerde danigiklilik ile
ilgili yeni bir boliim eklendi.

The European Union witnessed intense legislative
activities in July. Among these, perhaps the most
significant was the Commission's update to its
secondary legislation on the vertical exemption
regime, following the changes it implemented last
year. In this context, the newly adopted Vertical
Block Exemption Regulation came into effect on
July 1, 2023, and the Vertical Cooperation
Guidelines were updated. The key changes can be

summarized as follows:

¢ Research and  Development

(R&D)
Agreements Group Exemption Regulation:
Greater importance is given to preserving
competition in the field of innovation. The

Commission  and  national  competition
authorities were granted the authority to
withdraw exemptions in problematic situations.

¢ Specialization Agreements Group Exemption
Regulation: The scope of the regulation was
expanded to include production agreements
involving more than two parties.

e Purchase agreements: The distinction between
joint purchasing and buying cartels was
clarified.

e Commercialization agreements: The
guidelines now include a new section on
consortiums and collusion in tenders.

L
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e Bilgi degisimi: Ticari acidan hassas bilgiler ve
rekabeti kisitlayabilecek bilgi aligverisi tiirleri
bakimindan ilave rehberlik saglaniyor ve ihlalleri
onlemek i¢in pratik tedbirler Oneriliyor. Buna
ilaveten, bilgi degisiminin amag¢ bakimindan ihlal
oldugu yaklagimina hala daha sicak bakan
Komisyon somut olay kosullarinda yapilacak
degerlendirmeye vurgu yapiyor. Son olarak,
Kilavuz’da bilginin yanlhig veya yaniltici
olmasinin, rakiplerin davraniglarin1 etkileme
riskini tek basina ortadan kaldirmayacagi acikga
ifade ediliyor.

e Siirdiiriilebilirlik anlasmalari: Belki de en
dikkat cekici ve Avrupa’da siirdiiriilebilirligin ne
kadar onemsendigine isaret eden gelisme bu yeni
boliimiin eklenmesi olarak degerlendiriliyor. Bu
kapsamda siirdiiriilebilirlik amaciyla yapilan bazi
rekabeti kisitlayici anlagmalarin da muafiyetten
yararlanabilecegi kabul edilerek 6rnek senaryolar
veriliyor. Eklenen hiikiimler ile rekabet
kurallarinin  siirdiiriilebilirlik hedeflerini takip
eden rakipler arasindaki anlagmalar1
engellemedigi agikliga kavusturuldu.

¢ Ortak girisimlere yonelik yaklasim degisikligi:
Ana tesebbiisler ortak girisim iizerinde belirleyici
bir etkiye sahiplerse, ortak girisim ile ana
tesebbiis arasindaki anlasmalara ABIHA m. 101
uygulanmaz, ayni ekonomik biitiinliik icerisinde
degerlendirilir.

Avrupa Birligi tarafindaki tek yenilik yatay
anlagsmalar rejiminde yasanmadi. Ayni zamanda
12.01.2023 tarihinde yiiriirliige giren Yabanci Bagh
Ortakliklar ~ YoOnetmeligi  (Foreign  Subsidies
Regulation/ “FSR”) kapsaminda hem FSR’in
uygulanasina iligkin yonetmelik 10.07.2023 tarihinde
Komisyon tarafindan kabul edildi, hem de ongoriilen
ilk set kurallar temmuz ay1 itibariyle yiirlirliige girmis

Latest Competition Law
Developments: Turkey & Global

¢ Exchange of information: Additional guidance
is provided regarding commercially sensitive
information and types of information exchange
that may restrict competition, along with
practical measures to prevent violations.
Additionally, the Commission still emphasizes
that the assessment of whether information
exchange is a violation depends on the concrete
circumstances of the case. Lastly, the guidelines
explicitly state that the mere fact that information
is false, or misleading does not automatically

eliminate the risk of influencing competitors'
behavior.

¢ Sustainability agreements: Perhaps the most
noteworthy  development, indicating  the
importance given to sustainability in Europe, is
the addition of this new section. Under this
framework, it is acknowledged that some
competition-restricting agreements made for
sustainability purposes can also benefit from
exemptions, and example scenarios are provided.
The added provisions clarify that competition
rules do not prevent agreements between
competitors that pursue sustainability goals in the
same economic context.

¢ Change in approach to joint ventures: If
parent companies have a decisive influence on
the joint venture, then the agreements between
the joint venture and the parent companies are
not subject to Article 101 of the Treaty on the
Functioning of the European Union (TFEU);
instead, they are evaluated as part of the same
economic entity.

PN oldu
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Hatirlanacag tizere, FSR yabanci istiraklerin Avrupa
Birligi (“AB”) pazarindaki rekabeti kisitlayici
etkisiyle miicadele etmeye amaghyor. FSR
kapsaminda, onemli AB isletmelerinin devralinmasi
ve biiyilkk AB kamu ihaleleri i¢in zorunlu bildirim ve
onay gereklilikleri diizenleniyor ve  Avrupa
Komisyonu'na (AK) resen sorusturma baglatmak icin
kapsamli  yetkiler veriyor. Nihai Uygulama
Yonetmeligi ise FSR izni i¢in bagvuruda bulunmanin
bircok pratik yoniine iligkin ayrintili  kurallar
ongortiyor.

Bu sekilde Komisyon, birlesmeler ve antitrost
davalar1 ile ilgili deneyimlerinden ‘cikardigi
derslerden' yararlanmakta ve FSR rejiminin
uygulanmasina yonelik yaklagiminin deneyimle
birlikte gelisecegini agikca ortaya koyuyor. Nitekim
bu biiltende de degindigimiz ABD tarafinda
ongoriilen kilavuz taslaginda benzer bir yaklagimin
oldugu savunulabilir. Bu kapsamda yiiriirliige giren
ilk set kurallar1 ile birlikte Avrupa’da da yabanci
yatirrmcilara  yonelik  denetimin  sikilagsacagini
ongormek zor degil.

Latest Competition Law
Developments: Turkey & Global

Not only were there innovations in horizontal
agreements regime in the European Union. On
January 12, 2023, the Foreign Subsidies Regulation
("FSR") came into effect, and both the implementing
regulation for FSR was adopted by the Commission
on July 10, 2023, and the first set of rules envisaged
became effective in July. As a reminder, the FSR
aims to address the potentially competition-
restricting effects of foreign subsidies on the
European Union ("EU") market. The FSR includes
mandatory notification and approval requirements for
the acquisition of significant EU businesses and large
EU public procurement, granting extensive powers to
the FEuropean Commission ("EC") to initiate
investigations ex officio. The Final Implementation
Regulation provides detailed rules on various
practical aspects of applying for FSR clearance.

In this way, the Commission leverages the lessons
learned from mergers and antitrust cases to guide the
development of the FSR regime with experience. As
we also mentioned in this bulletin, a similar approach
can be argued for the proposed draft guidance in the
United States. Therefore, with the introduction of the
first set of rules, it is not difficult to foresee that
scrutiny on foreign investors will also tighten in
Europe.

Temmuz- July 2023

14



1 JCOPARTNERS

Competition & Regulation

Komisyon Illumina Grail dosyasinda rekor
ceza uyguladi!

Latest Competition Law
Developments: Turkey & Global

The Commission Imposed a Record
Fine in Illumina Grail File !

Avrupa Birligi Komisyonu 12 Temmuz 2023 tarihinde
yayimladigi duyuru ile Illumina ve Grail isimli
tesebbiislere devralma islemini otoritenin onay1
olmaksizin tamamladiklar1 gerekgesiyle sirasiyla 432
milyon Euro ve 1.000 Euro para cezasi uyguladigini
ilan etti. Hatirlanacag1 iizere Temmuz 2021°de isleme
yonelik nihai incelemesini baslattigini  duyuran
Komisyon Eyliil 2022’de birtakim rekabetci endiselerin
s0z konusu olmasi sebebiyle isleme izin vermedigini
duyurmustu. Nihai incelemenin basladig: tarihten 2
sene sonra ise Komisyon igleme izin vermemenin yani
sira devralan tesebbiise azami sinirdan ceza uygularken
ilk kez bir hedef sirkete bu ihlal tipi kapsaminda ceza
uygulamayi tercih etti. Islem taraflarindan olas1 bir ceza
halinde hiikmedilecek tutar1 hazirda tuttugunu yillik
faaliyet raporlarinda gostermis olan Illumina ise karara
kars1 ABD tarafindaki gibi itiraz edeceklerini duyurdu.
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On July 12, 2023, the European Commission
announced that it imposed fines of 432 million
euros on Illumina and 1,000 euros on Grail for
completing the acquisition process without
obtaining the authority's approval. It should be
recalled that in July 2021, the Commission initiated
its final review of the transaction and in September
2022, announced that the transaction was not
approved due to certain competitive concerns. Two
years after the start of the final review, the
Commission not only denied the transaction but also
decided to impose the maximum penalty on the
acquiring undertakings and, for the first time,
applied a fine to the target company under this
violation type. Illumina, which had already set aside
the possible amount of the fine in its annual activity
reports, stated that it would appeal the decision like
the process in the United States.

From the announcement, it can be inferred that
shortly after the Commission had announced the
initiation of its review, Illumina and Grail declared
that the acquisition processes were completed.
Furthermore, it was determined that Grail merged
with two subsidiaries of Illumina, and payments
were made to Grail's shareholders because of this
merger.
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Bir devrin sonu: Komisyon
Microsoft/Activision dosyasinda gerekgeli
kararini yayimladi.

Latest Competition Law
Developments: Turkey & Global
End of an Era: The Commission
Published Its Reasoned Decisioned in
Microsoft/Activision File

Birlesme ve devralma rejimi bakimindan yogun bir
donem geciren Avrupa Birligi Komisyonu 15 Mayis
2023 tarihinde kosullu izin verdigi Microsoft/Activision
dosyasindaki gerekgeli kararint da bu ay iginde
yayimladi. Hatirlanacagi {izere Komisyon, Onciil
degerlendirmesinde One siirdiigli rekabetci endiselerin
Microsoft taahhiitlerle
giderilebilecegine hilkmederek sunulan taahhiitlerin 10
yil siireyle baglayici hale getirilerek islemi onaylamigt.
Konuya iliskin bir gelisme de ABD tarafinda yasandi.

tarafindan sunulan

14 Temmuz 2023 tarihinde ABD Temyiz Mahkemesi,
Federal Ticaret Komisyonu'nun (“FTC”) islemin
incelemesi devam ederken One siirdiigii ihtiyati tedbir
talebini reddetti. Mahkemece yapilan agiklamada
FTC’nin endiselerini yeterli bilgi ve belgelerle
desteklemedigi ifade edilirken karar sayesinde
Microsoft’'un 0Ongoriilen tarihte devralma islemini
tamamlamasi Bu arada FTC’nin
incelemesini heniiz sonu¢landirmadigini belirtmekte de
fayda bulunuyor. Nitekim FTC mahkemenin kararina
karg itiraz edecegini de aciklamig durumdadir.

artitk miimkiin.

European merger and acquisition regime has been
experiencing a busy period, and on May 15, 2023, it
published its reasoned decision regarding the
conditional approval of the Microsoft/Activision
case. As previously stated, the Commission ruled
that the competitive
preliminary evaluation could be addressed through
commitments offered by Microsoft. Accordingly,
the Commission approved the transaction by
making the commitments binding for a period of 10
years.

concerns raised in its

In the United States, there was a related
development. On July 14, 2023, the U.S. Appeals
Court denied the Federal Trade Commission's
("FTC") request for a preliminary injunction while
the transaction was under review. The court stated
that the FTC did not adequately support its concerns
with sufficient information and documents, and now
Microsoft can proceed with the acquisition as
scheduled. However, it should be noted that the
FTC's review has not been concluded yet, and the
FTC has announced that it will appeal the court's
decision.

4
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Isleme izin vermeyen tek otorite konumunda kalan
Ingiliz rekabet otoritesi ise arada gecen siirecin
ardindan isleme kargt tavrinin yumusadigini ve
Microsoft ile etmeye acgik oldugunu
duyurmustu. Bunun akabinde otorite 31 Temmuz 2023
tarihinde Microsoft tarafindan sunulan kapsaml
taahhiitlere yonelik yorumlara ag¢ik oldugunu duyurdu.

miizakere

Tiirkiye tarafinda ise heniiz resmi bir agiklama
yapilmasa da iist diizey bir Microsoft ¢alisaninin sosyal
medya paylasiminda belirttigi kadariyla Kurul da isleme
izin veren rekabet otoriteleri arasinda yer almaya karar
verdi. Kurum’un internet sitesinden anlasildig1
kadariyla igsleme yonelik yapilan bagvurunun iizerinden
bir yi1ldan fazla zaman ge¢mesine ragmen Kurul bugiine
kadar sessizligini korudu, korumaya da devam ediyor.
Kurul’un isleme dair bir agiklama yapip yapmayacagini
ve kararinin gerekcelendirmesini gormeyi bizler de
sabirsizlikla bekliyor olacagiz.

Latest Competition Law
Developments: Turkey & Global

The UK competition authority, the only authority
that has not granted approval for the transaction,
softened its stance after the interim period and
announced that it is open to negotiating with
Microsoft. Subsequently, on July 31, 2023, the
authority stated that it is open to comments on the
comprehensive submitted by
Microsoft.

commitments

Regarding Turkey, although no official statement
has been made yet, a high-ranking Microsoft
executive's social media post indicated that the
Authority has also decided to be among the
competition authorities that granted approval for the
transaction. As per the information on the

Authority’s website, despite more than a year
passing since the application for the transaction was
made, the Authority has remained silent, and there
is no update on this matter. We, like everyone else,
are eagerly waiting for the Authority to make a
statement and provide the reasoning for its decision
regarding the transaction.
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Avrupa Birligi Adalet Divani - Court of Justice of the European Union

1010101
Avrupa Birligi Adalet Divani Meta karariile $Yoyy S  The European Court of Justice, with
veri konusundaki durusunu gosterdi °|\ l|0 Meta Decision Demonstrated Its Stance
1010101 Regarding the Subject of Data

Rekabet hukuku ile veri iligkisine iligkin en onemli
kararlardan biri olan ve gecmisi 2016 yilina kadar
uzanan Facebook karari ile birlikte Avrupa Birligi
Adalet Divam1 (“ABAD”) da Kkisisel verilerin
islenmesinin rekabet hukuku kapsaminda oldugunu
teyit etti.

Hatirlanacag1 lizere Alman rekabet otoritesi
Bundeskartellamt, kigisel verilerin islenmesinin
rekabet hukukunun konusu oldugunu vurgulamis ve
Facebook’un kisisel verilere yonelik eylemlerinin
hakim durumun kotiiye kullanilmasi tegkil ettigini
tespit etmisti. Akabinde ABAD’in Oniine gelen
dosyada mahkeme Bundeskartallamt’in veri ve
rekabet hukuku kesisimine iligkin bu yaklagimini
onayarak rekabet otoritelerinin rekabet mevzuati
disinda kigisel verilerin korunmasi mevzuatini da
degerlendirmeye yetkili olduguna karar
Bununla beraber ABAD,
verilerini kisisel verilerin korunmasi mevzuatina

verdi.
tilketicilerin ~ kigisel

aykir olarak islenmesini konu alan sozlesmelerin
sOmiiriicii kapsaminda

degerlendirilebilecegine isaret etti.

uygulamalar

Along with the Facebook decision dating back to
2016, which is one of the most important decisions
regarding the relationship between competition law
and data, the European Union Court of Justice
("ECJ") confirmed that the processing of personal
data falls within the scope of competition law.

As a reminder, the German competition authority
Bundeskartellamt emphasized that the processing of
personal data is a matter of competition law and
that regarding
personal data constituted an abuse of dominant
position. Subsequently, in the case brought before
the ECJ, the court approved Bundeskartellamt's
approach regarding the intersection of data and
competition confirming that competition
authorities are also competent to evaluate data
protection laws outside the realm of competition
regulations. Additionally, the ECJ indicated that
contracts concerning the improper processing of
consumers' personal data can be evaluated as
exploitative practices.

determined Facebook's actions

law,

|
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Ilgili karar, verinin rekabet hukukundaki yerine
iligkin tartismalara nokta koydugundan dolay1
oldukca 6nem arz ediyor. Ayn1 zamanda, rekabet
otoritelerinin kisisel verilerin korunmasi mevzuatini
inceleyebileceginin  ifade  edilmesi  rekabet
otoritelerinin yetkisini arttirmakla birlikte kisisel
verilerin ~ korunmasi  mevzuatina  uygunluk
denetiminin de daha etkin bir sekilde
gerceklesebilecegini goOsteriyor. Son zamanlarda
veriye iliskin bu biiltenimizde de degindigimiz
kararlaryla ictihadin1 genisleten Kurul’un ise kisisel
veri konusundaki yaklasimin1 ve kisisel verilere
iliskin mevzuati ne derece uygulayacagimi zaman
gosterecek.

Temmuz- July 2023

Latest Competition Law
Developments: Turkey & Global

This relevant decision brings an end to debates about
the role of data in competition law and holds
significant importance. Moreover, the affirmation
that competition authorities can examine data
protection laws enhances their jurisdiction and
indicates that compliance checks concerning the
protection of personal data can be carried out more
effectively. The recent expansions in itsThis relevant
decision brings an end to debates about the role of
data in competition law and holds significant
importance. Moreover, the affirmation that
competition authorities can examine data protection
laws enhances their jurisdiction and indicates that
compliance checks concerning the protection of
personal data can be carried out more effectively.
The recent expansions in its jurisprudence through
the decisions on data that we have discussed in our
letins will reveal the approach of the Board
data and the extent to which it will
concerning personal data.
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ABAD Genel Mahkeme'nin CK/Telekom
Kararini iptal Etti

Latest Competition Law
Developments: Turkey & Global

ECJ Annulled the General Court’s
CK/Telecom Decision

Avrupa Komisyonu

ABAD, 13.07.2023 tarihinde c¢ok beklenen
CK/Telekom dosyasindaki nihai kararim1 verdi.
Karar, AB'de birlesme, Ozellikle hakim durum
olusturmayan birlegsmelerin, kontroliinde gecerli olan
ispat standardi ve "standart verimliliklerin" varlig1
konularina aciklik getirmesi bakimindan da ayrica
onem barindirirken telekomiinikasyon sektoriindeki
konsolidasyon goriismelerine de bir darbe olarak
goriiliiyor.

Dosta esasen 2016 yilinda Komisyon’un, ingiltere
mengeili Telefonica sirketinin Hutchison tarafindan
devralinmasini engellemesiyle baglamisti. Komisyon
kararinin gerekcesini Birlesik Krallik'taki mobil
telefon pazarindaki rakip sayisinin dortten iige
diismesi sonucunda etkin rekabetin Oniinde onemli
Olciide azalmasma (significant impediment to
effective  competition/ “SIEC”) dayandirmusti.
Karara itiraz edilmesinin ardindan Oniine gelen
dosyada Genel Mahkeme 28.05.2020 tarihli
karartyla ~Komisyon’un  Onerilen  yogunlagsma
sonrasinda bir SIEC'nin varligin1 ortaya koymak i¢in
ispat standardin1 saglamadigi gerekgesiyle iptal
etmisgti.

(European
Commission)

Genel Mahkeme
(General Court)

The ECJ, on July 13, 2023, delivered its long-waited
final decision on the CK/Telecom case. The decision
is of particular importance as while being seen as a
blow to consolidation talks in the industry, it
clarifies the standards of proof for mergers,
especially for non-dominant mergers, and the
presence of "standard efficiencies" in the context of
consolidation discussions in the telecommunications
sector.

It all started back in 2016 when the Commission
prevented the acquisition of Telefonica, a UK-based
company, by Hutchison. The Commission's
reasoning for the decision was based on a significant
impediment to effective competition ("SIEC")
resulting from the reduction of the number of
competitors in the mobile phone market in the
United Kingdom from four to three. Following an
appeal against the decision, the General Court
overturned the Commission's decision on May 28,
2020, stating that the Commission had not provided
sufficient evidence to establish the existence of an
SIEC after the proposed concentration.
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ABAD, 13.07.2023 tarihinde c¢cok beklenen
CK/Telekom dosyasindaki nihai kararim1 verdi.
Karar, AB'de birlesme, Ozellikle hakim durum
olusturmayan birlesmelerin, kontroliinde gecerli olan
ispat standardi ve "standart verimliliklerin" varlig
konularina agiklik getirmesi bakimindan da ayrica
onem barindirirken telekomiinikasyon sektoriindeki
konsolidasyon goriismelerine de bir darbe olarak
goriiliiyor.

Dosta esasen 2016 yilinda Komisyon’un, ingiltere
menseili Telefonica sirketinin Hutchison tarafindan
devralinmasini engellemesiyle baglamigti. Komisyon
kararinin gerekcesini Birlesik Krallik'taki mobil
telefon pazarindaki rakip sayisinin dortten iige
diisgmesi sonucunda etkin rekabetin Oniinde onemli
Olciide azalmasina (significant impediment to
effective  competition/ “SIEC”) dayandirmisti.
Karara itiraz edilmesinin ardindan Oniine gelen
dosyada Genel Mahkeme 28.05.2020 tarihli
karariyla ~ Komisyon’un  Onerilen  yogunlagma
sonrasinda bir SIEC'nin varligin1 ortaya koymak i¢in
ispat standardin1 saglamadig1 gerekgesiyle iptal
etmisti.

Latest Competition Law
Developments: Turkey & Global

The ECIJ, on July 13, 2023, delivered its long-waited
final decision on the CK/Telecom case. The decision
is of particular importance as while being seen as a
blow to consolidation talks in the industry, it
clarifies the of proof for mergers,
especially for non-dominant mergers, and the
presence of "standard efficiencies" in the context of
consolidation discussions in the telecommunications

standards

sector.

It all started back in 2016 when the Commission
prevented the acquisition of Telefonica, a UK-based
company, by Hutchison. The Commission's
reasoning for the decision was based on a significant
impediment to effective competition ("SIEC")
resulting from the reduction of the number of
competitors in the mobile phone market in the
United Kingdom from four to three. Following an
appeal against the decision, the General Court
overturned the Commission's decision on May 28,
2020, stating that the Commission had not provided
sufficient evidence to establish the existence of an
SIEC after the proposed concentration.

Proposed THREE /02 merger: less choice
and higher prices for UK consumers

J

02 ,r’|

|

BT/EE / | VODAFONE/

EJ B ; -l.l
- ﬁ__‘ }Ii-

Consumer 1

1 i“"

|

Temmuz- July 2023

2]



1 JCOPARTNERS

Competition & Regulation

Latest Competition Law
Developments: Turkey & Global

* I Bundeskartellamt
S

Alman Rekabet Otoritesi - Bundeskartellamnt

Almanya bir degisiklikle yetinmedi,
rekabet mevzuatini bir kez daha degistirdi

Germany Didn't Contend With One
Change; It Made Another Amendment
To Its Competition Legislation

Alman rekabet mevzuatinda yapilan kapsamh
degisiklikler ile platformlara yonelik yeni donemin
kurallarinin dahil edilmesinin iizerinden heniiz ¢ok
gecmemisken 06.07.2023 tarihinde bir degisiklik
daha yapildi. Yapilan degisikligin gerekgesi olarak
ise lilkedeki rekabetin etkin bir bicimde tesis
edilmesi amaci gosteriliyor. Alman Federal Kartel
(“Bundeskartellamt™) iligkin
yaptig1 basin aciklamasinda, yeni yasanin rekabet

Ofisinin konuya
kurallarinin uygulanmasi icin yeni bir miidahale
aract  Ongordiigli, bu sayede artik sektor
incelemesinde tespit edilen rekabete aykiriliklara da
miidahale edilebilecegi ifade ediliyor.

Soyle ki, yeni yasa Oncesinde bir sektdr raporuyla
sona eren sektor incelemeleri, degisiklik ile getirilen
mekanizma otoritenin  tesebbiisler
nezdinde birtakim tedbirler Ongdrmesine imkan
tantyacak. Son olarak, yeni yasa degisikligi
Bundeskartellamt’in Avrupa Komisyonu tarafindan
kabul edilen Dijital Pazarlar Yasasi’n1 uygulamasi
konusunda desteklemesine iligkin hukuki zemini de
olusturarak Dijital Pazarlar Yasast kapsaminda
siirdiiriilecek ©6zel hukuk davalarinin da yolunu
ac1yor.

sayesinde

Even though not much time has passed since the
comprehensive changes were introduced to include
new rules for platforms on July 6, 2023, another
change was implemented with the aim of effectively
establishing competition in the country. The German
Federal Cartel Office ("Bundeskartellamt") stated in
its press release that the new law envisages a new
intervention tool for enforcing competition rules,
allowing intervention in competition violations
identified during sector inquiries. Previously, sector
inquiries were concluded with a sector report, but the
mechanism introduced by the amendment will now
enable the authority to propose certain measures to
companies.

Finally, the new legislative change also establishes a
legal basis for Bundeskartellamt to support the
application of the Digital Markets Act, which was
approved by the European Commission, and opens
the way for private law cases to be pursued under the
Digital Markets Act.

Digital

Markets W
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Almanya’nin
miidahaleye iliskin regiilasyonlar konusunda
onciil yaklasimi birgoklar1 tarafindan takdirle
kargilanirken birgok elestirinin de muhatabi
olmustu. Her halilkarda Alman rekabet hukuku

platformlara  yonelik  Onciil

uygulamasinin bu tutumunu degistirmeyecegini
gosteren yasa degisikligi ile birlikte otoritenin
yetkilerinin daha da genigletilmesi ise bir diger
elestiri konusu. Hatirlanacag1 iizere gectigimiz
aylarda platformlara yonelik diizenlemelerde
Ongoriilen yiikiimliiliiklerden olan birlikte islerlik
kavramini daha enine boyuna ele alacagini
duyuran otoritenin bu yeni degisiklikleri ne
sekilde isletecegi ve bunlarin tesebbiisler
izerindeki etkisinin neler olacagi bir siire daha
merak konusu olmaya devam edecek.

Latest Competition Law
Developments: Turkey & Global

Germany's pioneering approach to regulations
concerning early intervention with platforms has
been praised by many but has also faced
numerous criticisms. Nevertheless, with this
legislative change that demonstrates the country's
commitment to maintaining its approach to
German competition law, expanding the
authority's powers has become another subject of
criticism. As we recall, in the past months, the
authority announced its intention to thoroughly
examine the concept of "joint functionality,"
which is one of the obligations foreseen in
platform regulations. How the authority will
implement these new changes and their impact on
companies will continue to be a subject of

curiosity for some time.
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Latest Competition Law
Developments: Turkey & Global

BCNMC

COMISION NACIONAL DF LOS
MERCADOS ¥ LA COMPETENCIA

Ispanyol Rekabet Otoritesi - Spanish Competition Authority

Bu Sefer Hakim Durum Gerekgesiyle Degil,
Isbirligi Gerekgesiyle

This Time Not on the Grounds of Abuse
of Dominance, but on the Grounds of
Cooperation

Ispanya rekabet otoritesi temmuz ayinda yayrmladig
karartyla Apple ve Amazon’un igbirligi icerisinde
Amazon’un Ispanya’da kullanima sundugu internet

sitesindeki rekabeti smirlandirdiklar1 gerekgesiyle
tesebbiislere 194 milyon Euro para cezasi
uyguladigini duyurdu.

Otorite tarafindan yapilan basin duyurusu uyarinca
tesebbiisler arasindaki sozlesmede Apple liriinlerini
satabilecek dagiticilarin sayisinin sinirlandirilmasi ile
Apple’in  rakiplerinin
pazarlama faaliyetlerinin sinirlandirilmasi yoniinde
hiikiimlerin sebep oldugu rekabeti simirlandirici
etkiler kararda belirleyici unsur olarak one cikiyor.
Ihlal niteligindeki sinirlamalar  sonucunda hem
yeniden saticilarin neredeyse tamaminin onemli bir
satts kanali olan Amazon’u  kullanmasinin
stnirlandirildigt hem de Apple’in reklam ve tanitim
faaliyetlerinden kaynaklanan rekabetci baskinin
sinirlanmasina sebep oldugu kanaatine ulasan otorite
anillan uygulamalar ile hem marka ici hem de
markalar arasi1 rekabetin olumsuz etkilendigine
hiikmetti. Bu baglamda wuygulamanin tiiketici
iizerinde dogurdugu etkiler ii¢ grupta incelendi: (i)
tiketicilerin  yeni marka ve/veya  Apple’in
alternatiflerini kesfetme yetisinin siirlandirilmast,
(ii) tiiketicilerin arama maliyetlerinin artirilmasi ve
(iii) tiiketicilerin rakip {irlinlere gecis/degisim

driinlerinin  tamittm  ve

yetilerinin azaltilmasi.

In July, the Spanish competition authority
announced its decision to impose a 194 million Euro
fine on Apple and Amazon for restricting
competition through their collaboration in the online
marketplace in Spain.

According to the press release by the authority, the
key factor in the decision was the provisions in the
agreement between the companies that limited the
number of distributors allowed to sell Apple
products and restricted the promotion and marketing
activities of Apple's competitors. These restrictive
practices were found to negatively affect both intra-
brand and inter-brand competition as they limited the
use of Amazon, which is a significant sales channel
for almost all resellers, and curtailed the competitive
pressure arising from Apple's advertising and
promotional activities. The effects of these practices
on consumers were analyzed in three categories: (i)
restricting consumers' ability to discover new brands
and/or alternatives to Apple products, (ii) increasing
search costs, and (iii) reducing
consumers' ability to switch or change to competitor
products.

consumers'
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Belcika Rekabet Otoritesi - Belgian Competition Authority

Isglicti Piyasalarina Yénelik incelemeler
Kervanina Belgika da Katildi

Belgium Joins the Trend of Labor market
Reviews

Gectigimiz ay Kurum’da so6zlii savunmasi yapilan 32
tesebbiis hakkindaki sorusturmaya iligkin karar,
02.08.2023  tarihinde kamuoyuyla paylasildi.
Kurul’un 26.07.2023 tarih ve 23-34/649-218 sayili
karar1 ile hakkinda ceza istenen biitiin tesebbiislere,
calisan ayartmama anlagmalart yoluyla Kkartel
olusturduklar gerekgesiyle idari para cezasi verildi.
Tiirkiye’deki bu sicak glindemin karsisinda Avrupa
bir siiredir bu konuya iliskin daha
Gectigimiz ay ise Belcika rekabet otoritesi de bu
akima uyarak 3 0Ozel giivenlik hizmeti sirketine
benzer iddialarla sorusturma actigini duyurdu.

sessizdi.

Otorite tarafindan yapilan basin agiklamasindan
anlasildig1 kadariyla iddialar aleyhinde sorusturma
acilan tegebbiislerin caliganlarin asgari iicretlerini
belirlediklerine, calisanlara iligkin bilgi paylasimi
yaptiklarina ve aralarinda calisan istihdam etmeme
anlagmalar yaptiklarina yoneliyor. Bununla birlikte
ilgili acgiklamada, amilan 3 giivenlik sirketinin
glivenlik hizmeti servisi
uluslararasi oyuncular oldugunun da alt1 ¢iziliyor.

sektoriindeki Onemli

Last month, the Competition Authority of Belgium
announced its decision regarding the investigation
into 32 companies, whose oral defenses were
presented before the Authority. On August 2, 2023,
the decision was made public, and all the companies
involved were fined for forming a cartel through
non-solicitation agreements with employees. This
marked the first time in a while that Belgium joined
the trend of conducting investigations in the labor
markets. While Turkey has been dealing with this
hot issue, Europe has been relatively quiet on the
matter. However, last month, the Belgian
competition authority followed suit and initiated
investigations against three private security service
companies with similar allegations.

According to the press release issued by the
authority, the investigations focus on allegations that
the companies involved have determined minimum
wages for their employees, shared information about
employees, and made agreements among themselves
not to employ each other's workers. It was
emphasized in the statement that the three security
companies investigation are significant
international players in the security service sector.

under
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Acilan sorusturmanin sonucu ne olursa olsun yine de
is glicii pazarindaki calisan istihdam etmemeye
iligkin anlagmalar1 konu alan tartigsmalara bir emsal
teskil etmeyecegi degerlendiriliyor. Nitekim, 32

tesebbiis hakkinda acilan sorugturmadaki
savunmalarda da ifade edildiginin  aksine
Belcika’daki olayda tegebbiisler esas faaliyet

konularinda da birbirlerinin rakibi konumunda. Bu
sebeple halihazirda amag¢ bakimindan ihlal olarak
kabul edilen c¢aligsanlarin maaglarini sabitleme iddiasi
ile karg1t karstya olmalari ¢ok da sasirtict olmadi.
Tiirkiye tarafinda alinan kararin ise gerekgesi heniiz
yayimlanmasa da kisa karardan dahi ana faaliyet
konular1 bakimindan rakip olmayan tesebbiislerin bu
pazarlar bakimindan rakip olarak kabul edildikleri
anlagilabiliyor. Ilgili pazarin nasil tanimlandig1 basta
olmak {iizere ama¢ bakimindan ihlal ve ispat
standardi  konularinda bir
degerlendirmeye dayandigini icin ise
gerekceli  kararin beklemek
durumundayiz.

nasil

Kurul’un
gormek
yayimlanmasini

Latest Competition Law
Developments: Turkey & Global

Regardless of the outcome of the investigation, it is
believed that the discussions on agreements not to
employ workers will not set a precedent. As
mentioned in the defense statements made in the
investigation against the 32 companies, unlike the
situation in Belgium, these companies
competitors in their main fields of activity.
Therefore, it is not surprising that they are faced with
allegations of fixing employees' wages. While the
detailed reasoning for the decision in Turkey has not
been published yet, even from the brief decision, it
can be understood that the companies involved,
which are not competitors in their primary fields of
activity, were considered competitors in these
markets. To understand the reasoning behind the
decision, including how the relevant market is
defined and the standard of proof and violation
objectives, we will have to wait for the full decision
to be published.
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Latest Competition Law
Developments: Turkey & Global

ABD Federal Ticaret Komisyonu - USA Federal Trade Commission

ABD Birlesme ve Devralma Rejimini Yeniden
Elden Gegiriyor!

US Revised Its Mergers and Acquisition
Regime

19 Temmuz 2023 tarihinde Amerika Federal Ticaret
Komisyonu (FTC) yeni birlesme ve
devralma islemlerinin federal antitrost yasalarina
uygunluguna iliskin kurallarin diizenlendigi yeni
taslagini  kamuoyuyla paylasti. FTC
tarafindan yapilan agiklamada degisikligin amacinin
bir islemin “modern ekonomideki” rekabet
iizerindeki etkisinin belirlenebilmesi oldugu ifade
edilerek acik, rekabet¢i ve dayanikli pazarlarin
yalnizca ding bir antitrost uygulamasiyla
saglanabilecegi vurgulandi. Bu kapsamda kontrol
edilmeyen yogunlagmalarin acik ve adil pazarlarin
varligini tehdit ettigi ve giiniimiizdeki rekabetin hizli
degisen yapisinin goz Oniinde bulundurulmasinin
kacinilmaz oldugu ifade edilerek 13 kriter belirlendi:

donemde

kilavuz

Birlesmeler yiiksek yogunluklu pazarlarda 6nemli 6lgiide bir
yogunlagmaya sebep olamaz.

Birlesmeler tesebbiisler arasindaki esasli rekabeti ortadan
kaldiramaz.

Birlesmeler koordinasyon riskini artiramaz.

Birlesmeler yogunlagsmig pazarlarda potansiyel girisleri
engelleyemez.

Birlesmeler bir tesebbiisiin rakiplerinin rekabet etmek igin
kullanabilecegi iiriin veya hizmetleri kontrol eden bir sirket
olusturularak rekabeti 6nemli dl¢iide azaltamaz.

Dikey birlesmeler kapama etkisi doguracak pazar yapilari
olusturamaz.

On July 19, 2023, the United States Federal Trade
Commission (FTC) shared a new draft guidance with
the public regarding the compliance of merger and
acquisition transactions with federal antitrust laws in
the new era. According to the FTC's statement, the
purpose of the change is to determine the impact of a
transaction on "modern economy" competition,
emphasizing that vibrant antitrust enforcement is
essential for creating open, competitive, and resilient
markets. The FTC states that uncontrolled
consolidations threaten the existence of open and fair
markets and it is inevitable to consider the rapidly
changing nature of competition in today's world,
while listing 13 criteria:

Mergers should not significantly increase concentration in O
highly concentrated markets;

O
O
O
O

Mergers should not eliminate substantial competition between
firms;

Mergers should not increase the risk of coordination;

Mergers should not eliminate a potential entrant in a
concentrated market;

Mergers should not substantially lessen competition by creating a firm
that controls products or services that its rivals may use to compete;

Vertical mergers should not create market structures that
foreclose competition;

Birlesmeler hakim durumu giiclendiremez veya genisletemez.

Birlesmeler yogunlagma trendlerini artiramaz.

Mergers should not entrench or extend a dominant position; O

Mergers should not further a trend toward concentration; O

Birlesmenin bir dizi ¢oklu devralmanin parcast olmasi halinde
otoriteler biitiin iglemleri inceleyebilir.

When a merger is part of a series of multiple acquisitions, the
agencies may examine the whole series;

O

Birlesmenin ¢ok tarafli platform icermesi halinde otoriteler platformlar
aras1 rekabeti, belirli bir platform iizerindeki rekabeti veya o platformun
yerini almak i¢in yapilan rekabeti inceler.

Birlesmenin rakip alicilari igermesi halinde otoriteler islemin
calisanlar veya diger alicilar icin rekabeti 6nemli dlciide azaltip
azaltmayvacagini inceler

O|O]O0|0|O0|O0|010]0 |00

Devralmanin kismi sahiplik veya azinlik haklar1 igermesi halinde
otorite bu durumun rekabet iizerindeki etkisini inceler.

Birlesmeler sayilanlar diginda da rekabeti 6nemli dl¢iide
azaltmamal1 veya bir tekel olusturmamalidir.

O

When a merger involves a multi-sided platform, the agencies examine
competition between platforms, on a platform, or to displace a platform;

When a merger involves competing buyers, the agencies examine
whether it may substantially lessen competition for workers or other
sellers-

When an acquisition involves partial ownership or minority
interests, the agencies examine its impact on competition

O

Mergers should not otherwise substantially lessen competition
or tend to create a monopoly;

O
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Getirilmesi planlanan degisiklik ile birlikte birlesme
ve devralma iglemlerinin toplamda 13 ana kural
baglaminda diizenlenmesinin esas alindigi, bu
hiikiimlerden birinin ihlal edildiginin ortaya konmasi
halinde ise ayrica islemin rekabet karsit1 etkilerinin
ortaya konmasina gerek kalmayacagi goriiliiyor.

Bu kapsamda yeni diizenleme taslagi ispat yiikiinii
FTC’den alarak uygulama tarafina yiikledigi
gerekcesiyle beklenebilecegi lizere elestirilerin
odaginda. Yine otoritenin bir isleme engellemek i¢in
elinde bir¢ok alternatif bulunmasi, bu sebeple de

tabiri caizse rekabet kurallarinin tesebbiislere
yonelik bir “sopa” olarak kullanilmasinin Oniinii
acmast da  diger elestiri  bagliklarindan.

Diizenlemelerin igerigi ve uygulanisi tartisilabilir
olmakla birlikte erken asamalardaki teknoloji
tesebbiislerinin devralinmasina iliskin “Oldiiriicii
devralmalar” ve platformlar gibi bircok yeni

donemin kavramlarinin diizenlemeye dahil edilmesi
olumlu bir gelisme olarak degerlendiriliyor.

Degisiklik kapsaminda 6ne siiriilen kriterlerden belki
de en ilgi cekici olani ise 11. kriterde diizenleniyor.
Ilgili hiikiim uyarimnca bir birlesme isleminin etkileri
degerlendirilirken c¢aliganlarin da goz
bulundurulmast esas aliniyor. Yakin zamanda
rekabet etmeme yiikiimliiliiklerine karsi da savag
acan FTC’nin kiiresel gelismelere uygun bir sekilde
isglicii piyasalarina yonelik hassas tavrini devam
ettirdigi ve birlesme ve devralmalar rejimine de
entegre ettigi goriiliiyor. Bunun yam sira 6zel
sermaye sirketlerinin, azinlik yatirnmcilarinin ve
dikey birlesmeler iizerindeki antitrost denetiminin
sikilagtirllmas1 da diizenleme taslaginin 6ne ¢ikan
diger unsurlari.

Oniinde

Latest Competition Law
Developments: Turkey & Global

With the proposed change, mergers and acquisitions
are planned to be regulated within the framework of
13 main rules, and if any of these provisions are
violated, it is noted that there will be no need to
demonstrate the anticompetitive effects of the
transaction separately.

Regarding the new regulatory draft, the focus of
criticism is expected to be on the transfer of the
burden of proof from the FTC to the application side.
Another subject of criticism is the authority's
possession of many alternatives to prevent a
transaction, which, in a way, allows the competition
rules to be used as a "stick" against enterprises.
While the content and implementation of the
regulations may be debatable, the inclusion of
concepts such as "killer acquisitions" of early-stage
technology ventures and platforms in the regulation
is considered a positive development.

Perhaps the most interesting of the proposed criteria
is regulated in Criterion 11, which emphasizes
considering employees when evaluating the effects
of a merger transaction. Recently, the FTC has also
waged a battle against non-compete obligations and
continues to maintain a sensitive approach to labor
with global developments,
integrating it into the merger and acquisition regime.
Additionally, tightening antitrust scrutiny on private
equity firms, minority investors, and vertical mergers
are other prominent elements of the regulatory draft.

markets in line
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Teknolojik gelismelerin ve bu yeni diinyanin rekabet
hukuku kavramlar {izerindeki etkisi son donemde
muhtelif alanlarda tartisiladursun, bu siirecin
birlesme ve devralma rejiminde de bir noktada yanki
uyandirmas1 bekleniyordu. Ornegin 2022 yilinda
Tiirkiye tarafinda Kurum ikincil mevzuatinda yaptigi
giincellemelerle bu yonde birtakim degisiklikler de
yapmis, teknoloji tesebbiisii kavramin1i mevzuata
dahil etmisti. O tarihten bugiine kadar da muhtelif
ilke otoriteleri ikincil mevzuatlarini revize etmeyi
tercih etti. ABD tarafindaki kadar kapsamli
degisikliklerin Tiirkiye tarafinda da gerceklesip
gerceklesmeyecegi (veya boyle bir ihtiyacin varligi)
konusunda bugiin i¢in bir 6ngoriide bulunmak zor.
Ayni zamanda ABD tarafindaki degisikligin de
heniiz bir tasar1 asamasinda oldugu da goz ardi
edilmemeli. Goriiglerin iletilmesi i¢in belirlenen son
tarih ise 18 Eyliil.

Latest Competition Law
Developments: Turkey & Global

While the impact of technological developments and
this new world on competition law concepts is being
discussed in various fields, it was expected that this
process would eventually resonate in the merger and
acquisition regime. For example, in 2022, in Turkey,
the Competition Authority made some changes in its
secondary legislation and included the concept of
technology ventures. Since then, various country
authorities have also chosen to revise their secondary
legislation. It is difficult to predict for now whether
such comprehensive changes will also occur in
Turkey (or whether such a need exists). It should
also be noted that the change in the United States is
still in the draft stage. The deadline for submitting
opinions is set for September 18.
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Chat GPT Aleyhinde Sorusturma Baglatildi

Latest Competition Law
Developments: Turkey & Global

An Investigation Against ChatGpt Has Been
Initiated

Veriye iliskin bir sorusturma da Federal Ticaret
Komisyonundan (“FTC”) geldi. FTC, yapay zeka
sohbet robotu ChatGPT’nin sirketin tiiketicilere
"itibar zarar1" ile sonuglanan haksiz veya aldatici
uygulamalarda bulunup bulunmadigini ve ABD
Anayasast 15. Boliimii uyarinca rekabetin ihlal edilip
edilmedigini aragtirmaya bagladi.

Bununla beraber FTC, mart ayinda sistemlerindeki
bir hatanin bazi kullanicilarin 6demeyle ilgili bilgileri
ve diger kullanicilarin sohbet ge¢misindeki bazi
verileri gormesine izin vermesi lizerine sirketin
acikladigr bir giivenlik olayiyla ilgili kayitlar
ChatGPT den talep etti. Bu kapsamda FTC, sirketin
veri gilivenligi uygulamalarinin tiiketiciyi koruma
yasalarini ihlal edip etmedigini arastirmaya bagladi.
Dolayisiyla, FTC’nin de veri bakimindan Avrupa’yla
paralel bir yaklasimda oldugu ve verinin korunmasini
rekabet kapsaminda inceledigi ve incelemeye yetkili
oldugunu kabul ettigi anlagiliyor.

An investigation related to data was initiated, this
time by the Federal Trade Commission (FTC). The
FTC has started an investigation into the artificial
intelligence chat robot, ChatGPT, to determine
whether the company engaged in unfair or deceptive
practices resulting in 'reputational harm" to
consumers and whether it violated competition under
the U.S. Constitution's 15th Amendment.

Additionally, in March, due to a system error, some
users were payment-related
information and other users' chat histories, which the
company disclosed as a security incident. In
connection with this incident, FTC requested records
from ChatGPT to investigate whether the company's
data security practices violated consumer protection
laws. Therefore, it appears that the FTC is adopting a
similar approach to Europe regarding data and is
examining data protection within the scope of
competition and acknowledging its authority to
conduct such investigations.

allowed to see

Yapay zeka teknolojileri yavas yavas hayatlarimiza )
entegre olmaya bagladi bile. Fakat bu teknolojik
gelismelerin ne sekilde yansimalarinin olacagi ise

belirli donemlerde endiselere sebep olabiliyor.
Hatirlanacag: iizere Ingiltere rekabet otoritesi de
gectigimiz aylarda ChatGPT’ye yonelik inceleme
baglattigin1 duyurmustu. Tiirkiye tarafinda heniiz bu
yonde bir gelisme yok. Fakat yapay
teknolojilerinin farkli iilke otoritelerince mercek
altina alinmasi sonrast Kurul’'un da Tiirkiye’ deki
uygulamalar1 ele icin  sasirtici
olmayacaktir.

zeka

almasi1 kimse

Artificial intelligence technologies are gradually
being integrated into our lives. However, the
implications of these technological developments can
cause concerns at certain times. As remembered, the
competition authority in the UK also announced that
it had launched an investigation into ChatGPT in the
past months. There has been no such development in
Turkey yet. However, after artificial intelligence
technologies have been scrutinized by different
country authorities, it would not be surprising if the
Board also addresses their applications in Turkey.
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Amerika Birlesik Devletleri

Biden da marketlere el atilmasi gerektigini
duyurdu

Latest Competition Law
Developments: Turkey & Global

United States of America

Biden also calls for a crackdown on grocery
stores

19.07.2023 tarihinde ABD Baskani Joe Biden,
siipermarketlerdeki fiyat artisina yonelik calismaya
bagladiklarin1 duyurarak bu alanda gecikmeli de olsa
rekabete iligkin 6nlemler alinacaginin sinyalini verdi.
Aciklamada sadece dort siipermarket sirketinin tilke
capindaki pazarin lgte birini kontrol ettigi ve
tilketicilerin secim yapabilecekleri daha da az sayida
magazaya sahip olduklar1 lokal yerlerde pazarin daha
da yogunlagmis durumda oldugunun alt1 ¢iziliyor. Bu
dogrultuda, Tarim Bakanligi eyaletlerdeki
ortaklarinin biiyiik sirketlerin fiyat sabitleme ve fiyat
kirma gibi yontemlerle gida fiyatlarin1 yapay olarak
artiramayacaklarindan emin olmasinin arzu edildigi
ifade ediliyor.
L
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Bahsi gecen eyaletlerdeki ortaklar (“Ortaklik”),
Amerikan Tarim Bakanliginin 31 eyalet
Columbia Bolgesi'ndeki bagsavcilarindan oluguyor.
Ortaklik’in  birlikte c¢alisarak tarrm  ve ilgili
sektorlerde daha yiiksek fiyatlara ve tiiketiciler ile
iireticiler icin daha az secenege neden olan rekabete
aykiri piyasalari ele alacag belirtilmektedir.

ve

YRESIDES

On July 19, 2023, U.S. President Joe Biden
announced that they have started working on
addressing the price increases in supermarkets and
signaled that delayed but competitive measures
would be taken The
emphasized that only four supermarket companies
control one-third of the nationwide market and that in
local areas, consumers have even fewer choices due
to further concentration of the market. In this regard,
it is desired that the Department of Agriculture and
its partners in the states ensure that large companies
cannot artificially increase food prices through price
fixing and price gouging.

in this area. statement

SFFICE =

ELECT

The partners mentioned in the states ("Partnership")
consist of the attorneys general of 31 states and the
District of Columbia. The Partnership is said to work
together to address anti-competitive markets in
agriculture and related sectors that lead to higher
prices and fewer options
producers.

for consumers and
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Ortaklik’in konu bakimindan agirlik verdigi hususlar
agagidaki gibi:

a) Gida, perakende, et ve kiimes hayvani {iriinleri
isleme ve diger tarim sektorlerinde rekabete aykiri
piyasa yapilart ve uygulamalarinin yani sira fiyat
kirma ve diger tiiketici karsit1 uygulamalar.

b) Tiiketiciler ve iireticiler icin secenek eksikligi.

¢) Tohum piyasalarinda oldugu gibi gida ve tarim
tedarik  zincirlerinde ¢ikar catigmalari,  fikri
miilkiyetin kotiiye kullanimi ve rekabeti engelleyici
faaliyetler.

Ortaklik kapsaminda Tarim Bakanligi’nin, eyalet
bagsavcilarina karmagik davalart {istlenmeleri igin
uzmanlik ve finansman sunacagi ve gelecekteki
davalarin temelini olusturmak i¢in kullanilabilecek
aragtirmalar ile akademik caligmalara yardimci
olacagi sdyleniyor. Bu kapsamda ABD’nin de muadil
otoriteleri gibi perakende sektoriinii mercek altina
almaya karar verdigi goriiliiyor. Son donemde
kiiresel oOlcekte kendisini gosteren kriz sonrasi
tiikketiciler iizerinde belki de en biiyiik etkiyi doguran
perakende sektorli bir siire daha otoritelerin
giindemini mesgul edecek gibi goriiliiyor.

Latest Competition Law
Developments: Turkey & Global

The focus areas of the Partnership are as follows:

a) Anti-competitive market structures and practices
in food, retail, meat, and poultry product processing,
and other agricultural sectors, as well as price
gouging and other consumer-unfriendly practices.

b) Lack of choices for consumers and producers.

c¢) Conflicts of interest, abuse of intellectual
property, and activities that hinder competition in
food and agricultural supply chains, as seen in seed
markets.

Under the Partnership, the Department of Agriculture
is expected to provide expertise and funding to state
attorneys general to undertake complex cases and
assist in research and academic work that could form
the basis for future cases. It appears that the United
States, like its counterpart authorities, has decided to
scrutinize the retail sector. In recent times, the retail
sector, which has shown itself on a global scale, is
expected to remain on the authorities' agenda as it
continues to have one of the biggest impacts on
consumers post-crisis.

TRADER JOE'S
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Fair Trade Commission

Guney Kore
Adil Ticaret Komisyonu

Miizik endiistrisine rekabet miidahalesi bu
kez Giiney Kore'den

South Korea
Fair Trade Commission

Another antitrust intervention to music
industry comes from South Korea

Giiney Kore'nin Adil Ticaret Komisyonu ("KFTC"),
Giliney Kore'nin K-Pop endiistrisinde taseronlar
iizerindeki giiclin  potansiyel olarak  kotiiye
kullanilmasina iligkin bir sorusturma baglatti. KFTC;
HYBE, SM Entertainment ve YG Entertainment gibi
sektoriin biiylik oyuncularimin ofislerinde yerinde
inceleme yaptilar.

Inceleme kapsaminda biiyiik eglence ajanslari icin
alblim ve iiriin ireten taseronlarin Odemeler ve
sozlesmeler acisindan nasil muamele gordiigiiniin
mercek altina almmasi planlamyor. KFTC bu
kapsamda, yazili olarak diizenlenmeden yapilan
sozlii sozlesmeler, adil olmayan s6zlesme hiikiimleri
veya gecikmis yapilip  yapilmadigi
hususlarini arastirmaya baglad.

odemeler

South Korea's Fair-Trade Commission ("KFTC")
has launched an investigation into the potential
abuse of power over subcontractors in South Korea's
K-Pop industry. As part of the investigation, KFTC
conducted on-site inspections at the offices of major
HYBE, SM

players in the industry, such as

Entertainment, and YG Entertainment.

The scope of the investigation aims to scrutinize how
subcontractors producing albums and products for
major entertainment agencies are treated in terms of
payments and contracts. KFTC is looking into issues
such as orally arranged contracts without written
documentation, unfair contract provisions, and
delayed payments.

kiiltiir
olarak
degerlendiriliyor. Kiiresel sohret yakalayan K-Pop
kiiltiiriine yonelik baslatilan sorusturma halihazirda
devam ediyor, fakat rekabet kurallarinin K-Pop
endiistrisindeki karsiliginin nasil yorumlanacagini
merakla beklemeye devam edecegiz.

Sorusturma karar1 otoritelerin  popiiler

triinlerine yonelik ilgisinin son Ornegi

The decision to conduct this investigation is seen as
the latest example of authorities' interest in popular
culture products. The ongoing investigation into the
globally acclaimed K-Pop culture is being closely
watched, but we will continue to eagerly await how
competition rules will be interpreted in the K-Pop
industry.
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CMAS

Competition &

Latest Competition Law
Developments: Turkey & Global

Markets Authority

Ingiliz Rekabet Otoritesi

CMA, Figma’nin Adobe Tarafindan
Devrahinmasina Iliskin Sorusturmanin 1.
Asamasim Tamamlayip Kararim Yayimladi.

Competition Markets Authority

The CMA Has Completed Phase 1 Of Its
Investigation Regarding The Acquisition Of
Figma By Adobe And Published Its Decision.

Adobe'nin Figma'y1 devralmasinin 6niinde minik bir
CMA engeli bulunuyor. CMA, kararda, Adobe’nin
yaratict tasarim yazilimi bakimindan 6nemli bir
tedarik¢i oldugunu, Figma'nin ise hepsi bir arada
ekran yazilimi pazarindaki en biiyiik tedarikgi
oldugunu tespit edip belirtilen pazarlarda rekabetin
ne Olglide kisitlanabilecegini degerlendirdi.

e Hepsi bir arada ekran tasarmm yazihimi
bakimindan: CMA, Figma’'nin pazar lideri
oldugu ve Adobe’nin de Adobe XD ve Adobe
Sketch ile rakip oldufunu vurguladi. Her ne
kadar taraflar, Adobe’nin bu alana iligin
yatinmlarini azalttigini ileri siirseler de CMA,
Adobe XD iiriinlinlin halen Figma’ya en yakin
alternatif oldugunun altini ¢izdi.

e Yaratial tasarim yazilimi bakimindan: CMA,
Figma bagimsiz bir yaratict tasarim yazilimi
sunmasa da ekran tasarimi iirliniinde baz1 yaratici
tasarim iglevleri, Ozellikle vektor diizenleme
yeteneklerine yer verdi. Bununla birlikte CMA,
satin alma isleminden sonra, Figma'nin diizenli
olarak yaratici tasarim olanaklarimi arttirdigini
ifade etti.

CMA, yukarida verilen tespitlerden sonra ekran
tasarimi ve yaratict tasarim pazart bakimindan ciddi
rekabet endigelerinin dogmasina nedeniyle taraflari
taahhiit sunmadiklar1 miiddetce sorusturmanin 2.
agsamasina gecilmesine karar verdi.

Adobe'nin 20 milyar dolarlik Figma teklifi de ABD
ve AB'deki diizenleyici kurumlar tarafindan da
degerlendiriliyor. Avrupa Komisyonu, anlagmayi
onaylayip onaylamayacagina ya da benzer sekilde
birlesmeyi  engelleme  riski  tasiyan  kendi
derinlemesine sorugturmasini baslatip
baglatmayacagina karar vermek icin 7 Agustos'a
kadar bir siire belirledi.

Adobe's acquisition of Figma is facing a little obstacle
from the Competition and Markets Authority (“CMA”).
In its review of the transaction, the CMA determined
that Adobe is a significant supplier in the creative design
software market, while Figma is the largest supplier in
the all-in-one screen design software market. The CMA
evaluated how competition could be restricted in these
identified markets.

e In terms of all-in-one screen design software, the
CMA emphasized that Figma is the market leader,
and Adobe competes with its products Adobe XD
and Adobe Sketch. Although the parties argued that
Adobe has reduced its investments in this area, the
CMA pointed out that Adobe XD is still the closest
alternative to Figma.

o Regarding creative design software, the CMA
acknowledged that Figma does not offer an
independent creative design software but includes
some creative design functionalities, especially
vector editing capabilities, in its screen design
product. However, the CMA noted that after the
acquisition, Figma increased its creative design
capabilities on a regular basis.

Based on these findings and the serious competition
concerns arising in the screen design and creative design
markets, the CMA decided to proceed to the second
phase of the investigation unless the parties submit
commitments.

Furthermore, Adobe's $20 billion Figma bid is also
being evaluated by regulatory agencies in the US and
the EU. The European Commission has set a deadline
until August 7 to decide whether to approve the deal or
initiate its in-depth investigation if there is a risk of
impeding the merger.
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Marketlere Bir Miidahale de CMA’den

Latest Competition Law
Developments: Turkey & Global

Another Intervention to Groceries Come from
the CMA

CMA, lokal market sektoriindeki yasam maliyeti

baskilarin1 ele almak icin calismalara iki rapor

yayimlayarak devam etti. Ik rapor, bakkal

sektoriindeki birim fiyatlandirmayla ilgilidir ve

CMA'nin  birim  fiyatlandirmayr  olusturma

projelerinin ilk adimini olusturur. Bu projede sunlar

yer almaktadir:

e Perakendeciler arasinda  birim  fiyatlarin
okunabilirligine yonelik farkli yorumlamalar,

e Benzer iirlinler icin perakendecilerin birim
fiyatlar1 nasil sunduklarindaki tutarsizliklar,

e Uriinlerin promosyon durumunda birim fiyatlarin
nasil sunuldugundaki tutarsizliklar.

S6z konusu raporda, yiiksek enflasyon donemlerinde
ve aligveriscilerin en rekabet¢i firsatlar1 aradigi
zamanlarda, fiyatlarn gilivenle karsilastirma ve
karsilastirma yapabilmenin kritik ©nem tasidig:
vurgulanmaktadir. Bu baglamda, birim
fiyatlarla karsilastirma yetenegi onemli bir etkendir.
Ancak ayn1 zamanda raporda, bakkal sektoriinde
fiyatlandirma kapsaminda bazi sorunlu konularin
tespit edildigi belirtilmistir; yanlis birim olgiileri,
ayni tiir idriinler icin farkli birim metriklerinin
kullanilmasi, eksik veya yanlig hesaplanmig birim
fiyatlandirma bilgileri ve bazi perakendecilerin web
sitelerinde belirli sayfalarda birim fiyatlarin satig
fiyatlariin yaninda yer almadigi, ancak bireysel
tiriinler secildiginde goriintiilendigi ornekleri gibi.

irinleri

The CMA has continued its work to tackle the cost-of-
living pressures in the local grocery sector with the
publication of two reports. The first report is related to
the unit pricing in the groceries sector which is the first
step of the CMA’s projects to establish unit pricing.
This project includes:

e different interpretations of legibility of unit prices
amongst retailers

¢ inconsistencies with how retailers present unit
prices for similar products

e inconsistencies with how retailers present unit
prices for products on promotion

In the heresaid report, the CMA higlights that At times
of high inflation and when shoppers are looking for the
most competitive deals, it is critical to be able to shop
around and compare prices with confidence. One
important driver of this is the ability to compare
products by reference to unit prices. On the other hand,
the CMA detect the problematic in the
aforementioned sector within the scope of pricing such
as examples of incorrect units of measurement, different
unit metrics being used for the same type of product,
examples of missing or incorrectly calculated unit
pricing information, certain pages on some retailers’
websites not providing a unit price alongside a selling
price until individual items were selected. In addition,
the CMA mentions that compared to the supermarkets,
groceries are more likely to create problems.

issues
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Ayrica, silipermarketlere kiyasla bakkallarin daha
fazla sorun yaratma egiliminde olduklarina dikkat
cekilmistir.

Bu baglamda, CMA raporunda, hiikiimetle isbirligi
yaparak fiyatlandirma
giincelleyeceklerini ve  taahhiitlerin
izleyeceklerini agiklamistir.

diizenlemelerini
uyumunu

Ikinci rapor, "Rekabet, secenek ve bakkal iiriinlerinde
fiyat artigt" baghgimi tasimaktadir ve fiyatlarin iyi
isleyen bir pazarda olmas1 gerektiginden daha yiiksek
olmasina neden olan herhangi bir rekabet
basarisizliginin olup olmadigini anlamay1
amaclamaktadir. Raporda, CMA'nin c¢aligmalarinin
baglangicta perakende rekabete, Ozellikle biiyiik
stipermarketler ve indirim marketleri arasindaki
rekabete odaklandig1 ve yiikselen bakkal fiyatlarinin
farkli tiiketici gruplari igin etkisini ve yanitini ele
aldig1 belirtilmektedir. Rekabetin toplam diizeyde iyi
islese bile, yiiksek fiyatlarin etkileri ve bu etkileri
hafifletme seceneklerinin onemli Olclide farklilik
gosterecegi ve herkesin rekabetten ayni Olgiide
faydalanmayabilecegi ifade edilmektedir.

Bunun yam sira, diger bulgular arasinda fiyat
artiginin itici faktorleri sunlar olarak siralanir:

e Rusya'nin Subat 2022'de Ukrayna'y1 isgal etmesi,

e Hayvan yemi, giibre, bugday, seker gibi temel
iriinlerde Oonemli fiyat artislar1 yasanmasi ve
bunlarin perakende gida fiyatlarindaki enflasyon
seviyelerini agmasi,

e Enerji maliyetlerindeki artisin ¢iftliklerden
ulagima, iiretimden sogutma sistemlerine kadar
tedarik zincirinin tiim diizeylerinde hissedilmesi,

e Yiikselen iicretler ve ig giicii eksikliklerinin gida
liretimi, isleme ve perakendecilik maliyetlerini
etkilemesi,

e Sterlinin 2022 boyunca 6zellikle
dolarina karg1 deger kaybetmesi, ithal tiriinler ve
girdi maliyetlerini artirmasi.

Amerikan

Latest Competition Law
Developments: Turkey & Global

In this context, the CMA stated in the report that they
will actively cooperate with the government to update
the pricing regime and monitor the compliance of the
undertakings.

The second report, titled “Competition, choice and
rising price in groceries”, aims to to understand whether
any failure in competition was contributing to prices
being higher than they would be in a well-functioning
market. In the report, the CMA states that the initial
focus of their work, has been on retail competition,
especially between the major supermarkets and

discounters and they considered the impact of, and
response to, rising grocery prices for different sets of
consumers: even if competition is working well at an
aggregate level, the effects of high prices, and options
for mitigating these effects, will vary considerably, and
not everybody will benefit from competition to the same
extent.

In addition to other findings, the findings for the driving
factrors for price rising are listed as follows:

e Russia’s invasion of Ukraine in February 2022.

e There have been significant rises in the cost of
animal feed, fertiliser and key commodities (such as
wheat and sugar) which exceed the inflation levels
seen in retail food prices.

e .Increased energy costs have been felt at all levels of
the supply chain, from farms to transport to
manufacturing to refrigeration.

e Rising wages and labour shortages have affected the
cost of food production, processing and retailing.

e The depreciation of sterling, particularly against the
US dollar, during 2022, has raised the domestic
price of imported products and inputs.
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Sonu¢ olarak, CMA, bir sonraki adimda, girdi
maliyetlerinin ~ duistiigli  siirecte
rekabetci fiyatlardan faydalanmasimi saglamak icin
perakende rekabet gostergelerini izlemeye devam
edeceklerini ve ayrica, markali ve kendi markal
tedarik¢ilerden kanitlar toplamaya devam ederek
tedarik zinciri diizeyindeki rekabeti ve bunun
bakkal fiyatlar1 iizerindeki etkisini goz Oniinde
bulunduracaklarim1  bildirdi.  Ayrica, tedarik
zincirlerini, enflasyonu etkileyen faktorleri ve iirlin
kategorileri icin rekabetin roliinii daha ayrintili bir
sekilde inceleyecekler.

tiiketicilerin

Kurul’'un da kendisini perakende sektoriine
olabildigince yakin tuttugu soOylenebilir. Nitekim
2021 tarihli karartyla Tiirkiye’de faaliyet gosteren 5
biiylik perakendeci ve bir iiretici hakkinda verdigi
cezayla kamuoyu giindemini alt iist eden Kurul,
gectigimiz senenin son aylarinda ise yine ayni
faaliyet goOsteren bircok iireticiyi
cezalandirmisti. Yine hatirlanacagi ilizere Mart
2023’te  Tiirkiye  Hizlih  Tiiketim  Mallar
Perakendeciligi Sektor Incelemesi Nihai Raporu’nu
yayimlayan Kurul 27 Temmuz 2023 tarihinde
yayimladigi karariyla da Ulker ve Pasifik gibi
perakende sektoriinde faal {ireticiler hakkinda
ylirlittigli  incelemeyi ceza  uygulamaksizin
sonlandirmay1 tercih etti. Su asamada heniiz 6585
sayili Perakende Ticaretin Diizenlenmesi Hakkinda
Kanun’da degisiklik yapilmasi icin Ingiltere’dekine
benzer bir degisiklik yapilmasi s6z konusu olmasa
da Kurul’un perakende sektoriine yonelik ilgisinin
bir asamada yasal diizenlemelere yansimasi da
ihtimaller dahilinde.

sektorde

Latest Competition Law
Developments: Turkey & Global

In conclusion, the CMA declares that as a next step they
will continue to monitor indicators of retail competition
to ensure that people are benefitting from competitive
prices as input costs fall; continue the work we have
already begun gathering evidence from branded and
own-label suppliers, to consider competition at this level
of the supply chain and its impact on groceries prices;
examine in more detail supply chains, inflation drivers
and the role of competition for the product categories.

It can be said that the Board keeps itself as close to the
retail sector as possible. As a matter of fact, the Board,
which shook the public agenda with its 2021 decision
penalizing 5 major retailers and a manufacturer
operating in Turkey, penalized many manufacturers
operating in the same sector in the last months of last
year. As will be recalled, the Board published the Final
Report of the Turkish Fast Moving Consumer Goods
Retailing Sector Review in March 2023, and with its
decision published on July 27, 2023, the Board chose to
terminate its review of manufacturers active in the retail
sector, such as Ulker and Pasifik, without imposing any
penalties. Although an amendment similar to the one in
the UK to amend the Law No. 6585 on the Regulation
of Retail Trade is not yet in question at this stage, it is
possible that the Board's interest in the retail sector will
be reflected in legal regulations at some stage.

—_— —————) o Gl—
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Rekabet Kurumu - Turkish Competition Authority

Sorugturma Kararlarinin Ardi
Kesilmiyor

%

Investigative Decisions Keep
Coming

Agustos aymda Rekabet Kurumu (“Kurum”)
baglattig1 bircok yeni sorusturmayla adindan s6z
ettirdi. Genis bir sektorel yelpazeye yayilan
sorusturma duyurulart ile Kurum, rekabete uyum
konusundaki kararliligin1 gosterdi. Asafida yer
aldig1 lizere, Kurum uygulamasinin birbirinden farkli
alanlarda faaliyet gosteren tesebbiislere, muhtelif
bolgelere ve cesitli ihlal tiplerine yoneldigi anlasiyor.

e 29.8.2023
pazarinda faaliyet gosteren cesitli tesebbiisler
hakkinda fiyatlar1 birlikte artirmak suretiyle
4.madde ihlalinde bulunduklar1 iddiasina yonelik
olarak sorusturma agildu.

e 20.8.2023 tarihinde Adana, Antalya ve
Gaziantep illerinde faaliyet gosteren oto galeriler
hakkinda 4.madde ihlali iddiasina yonelik olarak
sorusturma agildi.

e 29.8.2023 tarihinde Piyano Kozmetik Kimya
Tekstil Yaymcilik Reklamcilik, RRH Kiigiik
Elektrikli Aletleri, Wahl Elektrikli Aletleri, 2B
Insaat ve Mehmet Salih Ay - Veysel
Elektronik’in yeniden satis fiyat1 tespitinde
bulunmak suretiyle 4. maddeyi ihlal edip
etmediklerinin tespitine yOnelik sorusturma
acildi.

e 24.8.2023 tarihinde Kocaeli
gosteren Ozel okullarin  4.madde
bulunup  bulunmadiklarina  yonelik
sorusturma agildi.

tarihinde refrakter —malzemeleri

ilinde faaliyet
ihlalinde
olarak

In August, the Turkish Competition Authority
("Authority") made a name for itself with several
new investigations. With the announcements of
investigations across a wide range of sectors, the
Authority demonstrated its determination to ensure
compliance with competition law. As set out below,
it is understood that the Authority's practice is
directed towards undertakings operating in different
fields, various regions and different types of
violations.

e On 29.8.2023, an investigation was launched
against various undertakings operating in the
refractory materials alleged
violation of Article 4 by increasing prices
together.

e On 29.8.2023, an investigation was initiated
against car dealerships operating in Adana,
Antalya and Gaziantep provinces for alleged
violation of Article 4.

e On 29.8.2023, an investigation was launched to
determine whether Piyano Kozmetik Kimya
Kimya Tekstil Yaymcilik Reklamcilik, RRH
Kiiciik Elektrik Aletleri, Wahl Elektrik Aletleri,
2B Insaat and Mehmet Salih Ay - Veysel
Elektronik violated Article 4 by resale price
maintenance.

market for

e On 24.8.2023, an investigation was initiated to
determine whether private schools operating in
Kocaeli province violated Article 4.
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e 24.08.2023 Baskent Ankara
Yayincilik, Batuksan Egitim Hizmetleri ve
Yayincilik, Bilfen Yayincilik ve Uzman Kariyer
Kitabevi Yayin Dagiim Egitim ve Ogretim
Hizmetleri hakkinda dagiticilarinin yeniden satis
fiyatlarim1  tespit ettikleri, pasif satiglarini
engelledikleri, bolge ve miigterilere iligkin
kisitlamalar ~ getirdiklerine  yonelik  olarak
sorusturma agildi

e 24.08.2023
Gorlintiileme ve Ofis Sistemleri’nin Canon
markali {iriinlerinin yeniden satig fiyatini tespit
ettigi iddiasina iligkin olarak sorusturma agildi.

e 4.08.2023 tarihinde Storytel’in yayinevi ve eser
sahipleriyle yapmis oldugu
miinhasirlik anlagsmalariyla sesli kitap pazarina
rakip firmalarin girisini engellemek suretiyle 4.
ve 6. maddeleri ihlal ettigi iddialarina yonelik
olarak sorusturma baslatildi.

e 3.08.2023  tarihinde giic  transformatorii
sektoriinde faaliyet gOsteren bazi tesebbiislerin
4.madde ihlalinde bulunup bulunmadiklarina
yonelik olarak sorusturma baglatildi.

tarihinde

tarihinde Canon Eurasia

uzun sireli

Yukaridakilerin yam1 sira Kurum, 17.08.2023
tarihinde kozmetik ve kisisel bakim {iriinleri
sektoriinde faaliyet gOsteren tesebbiislerin yeniden
satis fiyatlarin1 tespit ettigi, internet satiglarin
kisitladigr  ve topla dagit katildig1
iddialarina  yonelik olarak sorusturma agtigini
duyurdu.  Sorusturma  duyurusunda,
satiglarinin kisitlanmasi ile yeniden satis fiyatlarinin
tespit edilmesi ihlal tiplerinin tek dosyada
incelenmek yerine bazi tesebbiisler bakimindan
aynigtinldldign goriiliiyor.  Rekabet
(“Kurul”) topla dagit karteline katilma ve yeniden
satis fiyatlarinin tespiti ihlallerine yonelik birtakim
sorusturmalar1 uzlagma ile kapatirken, internet satig
larinin kisitlanmast bakimindan ise taahhiit rejimini
isletmesi ise bu acidan kayda degerdi. Bu vesileyle
Kurul’un ayni tesebbiise yonelen ihlal iddialarim
ayristirabilecegi ve bu iddialara yonelik farkli usul
ekonomisi araclarina  bagvurulabilecegi ortaya
konulmus oldu.

karteline

internet

Kurulunun

Latest Competition Law
Developments: Turkey & Global

e On 24.08.2023, an investigation was initiated
against Bagkent Ankara Yayincilik, Batuksan
Egitim Hizmetleri ve Yayincilik, Bilfen
Yaymcilik and Uzman Kariyer Kitabevi Yayin
Dagitim Egitim ve Ogretim Hizmetleri for
determining resale prices of their distributors,
preventing passive imposing
restrictions on regions and customers.

e On 24.08.2023, an investigation was opened
into the allegation that
Goriintiileme ve Ofis Sistemleri fixed the resale
price of Canon-branded products.

e On 4.08.2023, an investigation was initiated
into allegations that Storytel violated Articles 4
and 6 by preventing competitors from entering
the audiobook market through long-term
exclusivity agreements with publishers and

sales and

Canon Eurasia

authors.
e On 3.08.2023, an investigation was launched to
determine  whether certain  undertakings

operating in the power transformer sector
violated Article 4.

In addition to the above, on 17.08.2023, the
Authority announced that it launched an
investigation into allegations that undertakings
operating in the cosmetics and personal care
products sector fixed resale prices, restricted
internet sales and participated in a hub&spoke
cartel. In the investigation announcement, it is seen
that the types of violations of restricting internet
sales and fixing resale prices are differentiated for
some undertakings instead of being examined in a
single case. It was noteworthy in this respect that
the Competition Board ("Board") concluded some
of the investigations regarding the violations of
participating in a hub&spoke cartel and resale price
maintenance through settlement,
operated the commitment regime with respect to the
restriction of internet sales. This demonstrated that
the Board can segregate infringement allegations
against the same undertaking and apply different
procedural efficiency tools to these allegations.

whereas it
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Hizh Tiiketim Mallar: Sektoriinde Cember
Yeniden Daraliyor

Yukarida anilan c¢esitli sorusturma a¢gma kararlarinin
yan sira Kurul’un, giindemine 6zellikle hizli tiiketim
mallar1 pazarinda istigal eden tesebbiisleri de aldigi
goriiliiyor. Bu bakimdan ©6n plana c¢ikan
sorusturmalar, pazarda tedarik¢i olarak faaliyet
gosteren tesebbiislere yonelmek birlikte yeniden satis
fiyatlarinin belirlenmesi iddialarini konu aliyor:

e 22.08.2023 tarihinde tedarik¢i Meysu Gida’nin
alicilarinin yeniden satig fiyatini tespit ettigi
iddiasina yonelik olarak sorugturma acildi.

e 22.8.2023 tarihinde tedarik¢i Aksaray Unlu
Mamulleri’nin alicilarinin yeniden satig fiyatini
tespit ettigi iddiasina yonelik olarak sorusturma
acildi.

e 21.8.2023 tarihinde tedarik¢i Erbak Uludag
Pazarlama Satis ve Dagitim’in alicilarinin
yeniden satis fiyatin1 tespit etti§i iddiasina
yonelik olarak sorusturma agildi.

e 21.8.2023 tarihinde tedarik¢i Namet Gida’nin
alicilarinin yeniden satig fiyatini tespit ettigi
iddiasina yoOnelik olarak sorusturma acild.

e 20.8.2023 tarihinde tedarik¢i Ak Gida’nin
alicilarinin yeniden satig fiyatini tespit ettigi
iddiasina yoOnelik olarak sorusturma acildi.

e 19.08.2023 tarihinde yumurta viyolii {iretimiyle
istigal eden tegebbiislerin 4.madde ihlalinde
bulunup  bulunmadiklarina  yonelik  olarak
sorusturma agildi.

Baslatilan sorusturmalardan bir kisminin, fiyat
artiglartyla da baglantili oldugu diisiiniilebilir. Bu
kapsamda, o©zellikle hizli tiikketim mallar1 bagta
olmak {izere cesitli sektorlerde, tiiketicilerin fiyat
artiglarina iligkin biling seviyesinin ve hassasiyetinin
bir hayli yiiksek oldugu degerlendirilebilir.

Latest Competition Law
Developments: Turkey & Global

The Bells Toll for the Fast Moving Consumer
Goods Sector

In addition to the above-mentioned decisions of

investigations, the Board has also included
undertakings operating in the fast-moving
consumer goods market on its agenda. In this
respect, investigations focus on alleged resale price
maintenance practices of the undertakings operating
as suppliers in the market:

e On 22.08.2023, an investigation was initiated
against supplier Meysu Gida for allegedly
fixing the resale price of its buyers.

e On 22.8.2023, an investigation was initiated
against supplier Aksaray Unlu Mamiilleri for
allegedly fixing the resale price of its buyers.

e On 21.8.2023, an investigation was launched
against supplier Erbak Uludag Pazarlama Satis
ve Dagitim for allegedly fixing the resale price
of its buyers.

e On 21.8.2023, an investigation was opened
against supplier Namet Gida for allegedly
fixing the resale price of its buyers.

e On 20.8.2023, an investigation was opened into
the allegation that supplier Ak Gida determined
the resale price of its buyers.

e On 19.08.2023, an investigation was opened
into whether the undertakings engaged in the
production of egg trays violated Article 4.

Some of the investigations may considered to be
related to price increases. In this context, it can be
assessed that the level of awareness and sensitivity
of consumers regarding price increases is quite high
in various sectors, particularly in fast-moving
consumer goods.
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Yiiksek enflasyon kosullarimin kiiresel diizlemde,
rekabet otoritelerini mevcut araclari
kullanmaya sevk ettigi biliniyor. Bu dogrultuda ise
gectigimiz yillardan beri siiregelen bir bicimde
tesebbiislerin, enflasyonun da arkasina gizlenerek

ellerindeki

cesitli rekabete aykir1 anlagmalarda bulunup
bulunmadiginin  tespit  edilmeye  c¢alisildigi
degerlendiriliyor.

Sorusturmalar ~ akabinde, birtakim dosyalarda,

delillerin rekabet ihlaline igsaret etmekte yetersiz
bulunmasiyla birlikte ise regiilatorler enflasyon
temelli sorunlar kargisinda etkisiz kalabiliyorlar. Bu
durum ise kiiresel bir perspektifte, bircok rekabet
otoritesini, kendilerine yonelik beklentileri saglikli
yonetmeye iten bir unsuru olusturuyor. Delillerin
yetersiz kalabilmesinin yam sira, uzun siiren rekabet
sorusturmalart da rekabet uygulamasinin artan
enflasyonla ve fiyat artiglariyla nasil basa

cikabilecegini tam olarak agiklamiyor.

Latest Competition Law
Developments: Turkey & Global

It is known that high inflationary conditions have
prompted competition authorities globally to dust
off the tools at their disposal. In this respect, it is
evaluated that, in the past years, attempts have been
made to determine whether undertakings have
entered into various anti-competitive agreements by
hiding behind inflation.

In the aftermath of investigations, in some cases,
regulators may be ineffective in the face of
inflation-based problems when the evidence is
found to be insufficient to point to a violation of
competition. In a global perspective, this is a factor
that pushes many competition authorities to manage
expectations towards them in a healthy manner. In
addition to insufficient evidence, lengthy
competition investigations do not fully explain how
competition enforcement can cope with rising
inflation and price increases.

Kurul’un gectigimiz ay yayimlanan ve bizim de
biiltenimizde ele aldigimiz (baglant1 {izerinden
Temmuz Biiltenimize ulasabilirsiniz) BSH karari
(15.12.2022 tarih ve 22-55/864-358 sayil1) ve Sezen
Bal karar1 (09.03.2023 tarih ve 23-13/209-67 sayil),
uygulanan yiiksek ispat standardi ile
degerlendirmelere konu olmustu. Yeniden satis
fiyatlarinin belirlenmesi iddialarina iliskin kararlarda
benimsenen yiiksek ispat standardi neticesinde
herhangi bir idari para cezasi uygulanmamisti.
Agustos ayinda acilan yeni sorusturmalarin nasil
sonug¢lanacagim1i gormek icin ise bir siire daha
beklemek gerekecek.

The Board's BSH decision (dated 15.12.2022 and
numbered 22-55/864-358) and Sezen Bal decision
(dated 09.03.2023 and numbered 23-13/209-67),
which were published last month and which we
also discussed in our newsletter (you can access our
July Bulletin via the link), were subject to
evaluations due to the high standard of proof
applied. No administrative fines were imposed as a
result of the high standard of proof adopted in the
decisions regarding the alleged resale price
maintenance. We will have to wait a little longer to
see how the new investigations opened in August
will turn out.
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Sozli Savunmalar Akabinde Dosyalar Cases Concluded After Oral Defenses

Sonugland:

Agustos ayinda Kurul, bagslattig1 yeni
sorusturmalarin yani sira halihazirda yiiriiyen birgok

incelemeyi de nihayete erdirerek oldukca aktif

gecirdigi bir ay1 geride birakt.

In August, the Board had a very productive month,
concluding several ongoing investigations as well
as launching new ones.

Madalyonun iki Yiizii: Veri Tasmabilirligi ve < / > Two Sides of the Coin: Data Portability and

Birlikte Islerlik

23.8.2023 tarihinde Kurum, Sahibinden hakkinda

ylrlittiigli  sorusturmayr tamamladi. Sorusturma,
Sahibinden’in emlak ve wvasitas1 satig/kiralama
platform  hizmetlerinde  veri  tagiabilirligini

engelleyip engellenmedigine ve diger yollarla 4054
sayilli Kanun’un 6.maddesini ihlal edip etmedigine
iliskindi.

Yayimlanan kisa kararda Sahibinden’in, kurumsal
iiyelerin emlak satis/kiralama faaliyetlerine ve vasita
satis faaliyetlerine yonelik cevrim ici platform
hizmetleri pazarlarinda hikim durumda oldugu tespit
edildigi ifade edildi. Hakim durumunu kotiiye
kullanip  kullanmadigina  yonelik  yiiriitiilen
incelemede ise, Sahibinden’in kurumsal lyelerinin
veri tagimalarini engellemek suretiyle birden fazla
platform kullanmalarini zorlastirdig,

sozlesmelerinde bu yonde getirdigi rekabet etmeme
ylikiimliiliigii yoluyla fiili/sézlesmesel miinhasirlik
uyguladig1 ve rakiplerinin faaliyetlerini zorlastirdig:
belirlendi. Sayilan gerekcelerle ilgili tegebbiise idari
para cezasi uygulandi.

Interoperability

On 23.8.2023, the Authority completed its
investigation against Sahibinden. The investigation
concerned whether Sahibinden prevented data
portability in real estate and vehicle sales/rental
platform services and by other means violated
Article 6 of Law No. 4054.

In the short decision published, it was determined
that Sahibinden has a dominant position in the
online platform services markets for real estate
sales/rental activities and vehicle sales activities of
corporate members. In the examination conducted
to determine whether Sahibinden abused its
position, it was
Sahibinden made it difficult for its corporate
members to use more than one platform by
preventing them from porting data, imposed de
facto/contractual exclusivity through the non-
competition obligation it stipulated in its contracts,
and made it difficult for its competitors to operate.
Administrative fines were imposed on the relevant
undertaking for the aforementioned reasons.

dominant determined that
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Kisa kararda ayrica, kabul edilenlerin yani sira
reddedilen birtakim diger ihlal iddialarn da goéze
carptyor. Bunlar arasinda Sahibinden’in;

e Kurumsal iiyelere alt kullanici sinirlamasi
getirmek suretiyle liyelerin birden fazla platform
kullanmalarini zorlastirdigi,

e Dopingli ilanlan seffaf sekilde yayimlamadig,

e Dogal reklam uygulamasinda seffaf
davranmadigi,

e Siralama algoritmas: yoluyla kendini kayirdigi
ve sagladigr diger hizmetlerde (emlak/arag
degerleme, sifir ara¢ satisinda yetkili bayiye
yonlendirme, ekspertiz saglama gibi) kendini
kayirdigi/yaniltici sonug verdigi,

Yoniindeki ihlal iddialar yer aliyor.

Kurul, uyguladig: idari para cezasi yaptiriminin yani
sira ihlali sona erdirmek ve pazarda etkin rekabeti
temin etmek amaciyla Sahibinden’e asagida sayilan
yiikiimliiliikleri getirdi.

e Sahibinden ile kurumsal iiyeler arasinda yapilan
sO0zlegmenin ihlal konusu hiikiimleri
icermeyecek bicimde yeniden diizenlenmesi,

e Kurumsal iiyelerin Sahibinden platformuna
girdikleri emlak ve vasita ilan verilerini rakip
platformlara etkin sekilde tastyabilmelerini ve
bu ilanlarin  icerdigi  verileri  giincel
tutabilmelerini saglayacak altyapinin herhangi
bir bedel talep edilmeksizin kurulmasi,

e Rakip platformlarda lyeligi bulunan kurumsal
tiyelerin, bu platformlardaki emlak ve vasita ilan
verilerini Sahibinden platformuna tasimasi ve
ilanlarin icerdigi verileri Sahibinden
platformunda giincel tutabilmesi icin talepte
bulunmasi ve rakip platformlarin da bu talebi
kabul etmesi halinde; Sahibinden’in, liyelerin
verilerini tastyabilmelerini ve giincel
tutabilmelerini saglayacak altyapiy1 herhangi bir
gecikmeye mahal vermeksizin makul olan en
kisa siirede ve herhangi bir bedel talep
etmeksizin kurarak rakip platformlardan gelecek
taleplerin  kesintisiz ve etkin bir sekilde
kargilanmasini saglamasi.

Latest Competition Law
Developments: Turkey & Global

The short decision also highlights a number of
other alleged violations that were rejected. These
include allegations that Sahibinden violated the
competition law by;

e limiting corporate members to sub-users,
making it difficult for members to use more
than one platform,

e Failing to publish “doped” ads transparently,

e Failing to be transparent in the implementation
of natural advertising,

e Favoring itself through the ranking algorithm
and favoring itself / providing misleading
results in other services it provides (such as
real estate / vehicle valuation, directing to
authorized dealers in new vehicle sales,
providing expertise).

In addition to the administrative fine sanction, the
Board imposed the following obligations on
Sahibinden in order to end the violation and ensure
effective competition in the market.

e Revision of the agreement between Sahibinden
and corporate members so as not to include the
provisions in violation,

e Establishment of the infrastructure that will
enable corporate members to effectively port
the real estate and vehicle ad data they enter on
the Sahibinden platform to competing
platforms and to keep the data contained in
these ads up-to-date, without any charge,

e In the event that the corporate members who
have memberships on competing platforms
request to port the real estate and vehicle ad
data on these platforms to the Sahibinden
platform and to keep the data contained in the
advertisements up to date on the Sahibinden
platform and the competing platforms accept
this request; Sahibinden shall ensure that the
requests from the competing platforms are met
uninterruptedly and effectively by establishing
the infrastructure that will enable members to
port and keep their data up to date as soon as
reasonably possible without any delay and
without any charge.
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-

Yayimlanan kisa kararin arka planina deginmekte
fayda bulunuyor. Kurumsal kullanicilarin verilerini
tasiyabilmesinden ziyade, platformlar arasinda
entegrasyon yoluyla birlikte islerlik saglanmasi ve
kurumsal eszamanl
cikabilmesine dair talepler ile ihlal iddialarinn,
Kurum’un giindemine 6ncesinde geldigi ve bu yonde
30.09.2021 tarihli ve 21-46/655-325 sayili Reos
kararmi1 verdigi biliniyor. Nitekim entegrasyon
hizmetine Sahibinden tarafindan izin verilmesine
yonelik sikayetler, sorusturmanin
16.08.2023 tarihinde gerceklesen s0zlii savunma
toplantisinda iiclincii taraflarca da siklikla dile
getirilmisti. Kurum Reos kararinda, birlikte islerligi
ilgilendiren iddialar1 reddetmis ve herhangi bir ihlal
tespit etmemisti. Yapilan yeniden degerlendirme
talepli bagvuruda da Kurum, 15.09.2022 tarihli ve
22-42/624-260 sayili karar1 ile mevcut bakis acisini
korumustu.

kullanicilarin  ilanlarim

istekler ve

hatali
bulundugunu, veri

Basvurucu Reos, Kurum’un
degerlendirmelerde
taginabilirliginin entegrasyona gore rekabeti daha az
kisitlayici yoldan ayni sonuca ulastiramayacagini,
nitekim aksi bir diisiincenin teknik uyumu saglama,
rakipleri bir araya getirme ve ilan giincelligini
koruma acisindan riskler barindirdigini ifade etmisti.
Ozellikle, yalnizca veri tagmabilirligi yoluyla ilan
giincelliginin nasil korunacagma iliskin endisenin
Kurum tarafindan dikkate alindig1, 23.8.2023 tarihli
kisa karara da yansidigi ve bu yonde bir yiikiimliiliik
getirildigi goriiliiyor.

It is worth mentioning the background of the short
decision. It is known that the requests and
infringement allegations regarding the
interoperability between the platforms through
integration and the ability of corporate users to
publish their ads simultaneously, rather than the
ability of corporate users to port their data, came to
the Authority's agenda before and the Authority
issued the Reos decision dated 30.09.2021 and
numbered 21-46/655-325 in this direction. As a
matter of fact, the requests and complaints
regarding the authorization of the integration
service by Sahibinden were frequently raised by
third parties during the oral defense meeting of the
investigation held on 16.08.2023. In its Reos
decision, the Authority rejected the allegations
regarding interoperability and did not find any
violation. In the application for reconsideration, the
Authority maintained its current point of view with
its decision dated 15.09.2022 and numbered 22-
42/624-260.

Applicant Reos had stated that the Authority had
made
portability could not achieve the same result in a
less restrictive way than integration; a contrary
opinion posed risks in terms of ensuring technical
harmonization, bringing competitors together and
maintaining the currency of ads. In particular, it is
seen that the Authority has taken into consideration
the concern regarding how to maintain the currency
of the advertisement only through data portability,
which is reflected in the short decision dated
23.8.2023 and an obligation has been imposed in
this direction.

erroneous assessments and that data
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Birlikte islerlik iddialarina iliskin anilan yeniden
degerlendirme talepli kararda ayrica; veri tagimanin
emlakc¢ilarin yasadigi sorunlar1 ¢ézmeyecegi, zira
yeni ilanlar girildikce veya ilanlar giincellendikce
ilgili ilan platformundan tekrar tekrar veri taginmasi
gerekecegi, eger bu ilanlar daha sonra tekrar el
yordamiyla girilecekse hicbir zaman tasarrufunun
olmayacagi, ayrica ilanin girildigi ilk platformdan
cekilecek verinin diger platformlarla uyumlu hale
getirilmesinin  gerekecegi, tiim bunlarin islem
maliyetlerini artiracagi bagvurucu Reos tarafindan
dile getirilmigti. Kurul’un ise degerlendirmelerinde,
veri tagimabilirligi yiikiimliiliiglindense, rekabeti
kisitlayici etkileri daha orantili oldugundan ve ayni
sonucun elde edilebilecegi ongoriildiigiinden, birlikte
iglerlige tercih ettigi goriiliiyor. Nitekim Kurum bu
yonde agiklamalara yer veriyor. Kurum bu
kapsamda, Ornegin emlak danigmanlarinin, ilan
diledikleri cevrim ici kanala
tasiyabileceklerini, bu sayede zamandan tasarruf
edeceklerini ve ayrica aract bir kurulugtan
entegrasyon  hizmeti  alarak ek  maliyete
katlanmayabilecekleri ifade etti. Bunun yani sira,
veri tasinabilirligi ile ortaya c¢ikan bu etkinlikleri
yetersiz platformlar1 es
yonetemeyen kurumsal kullanicilarin, Sahibinden’de
olusturduklar1 verilerini dogrudan toplu listeleme
saglayicilarina  aktarabileceklerini ve alternatif
kanallarda da yayimlayabileceklerini belirtti. Ote
yandan Kurum, veri taginabilirliginin entegrasyona
nazaran fazladan en az bir adim icerdigini, kurumsal
kullanicilarin ilan1 bir yerde olusturduktan sonra, onu
bir bagka cevrim ici kanala aktarmak i¢in tasinabilir
verisini s6z konusu platforma kopyalamasi/iletmesi
ya da bunu ilgili platformlardan talep etmesi
gerekecegini  de  vurguladi.  Ayrica,  veri
taginabilirligini Onceliklendirmesine gerekge olarak,
rekabet sorunlari taginabilirliginin
saglanmadig bir pazarda ortaya ¢ikmis oldugundan,
entegrasyon araciligiyla birlikte iglerlik

verilerini

bulan veya zamanl

heniiz veri

yilikiimliiliigiiniin getirilmesinin orantisiz olacagini
degerlendirdi.

Latest Competition Law
Developments: Turkey & Global

In the said decision requesting reconsideration
regarding the interoperability allegations, it was
also stated by the applicant Reos that data
portability would not solve the problems
experienced by real estate agents, as data would
have to be ported from the relevant ad platform
repeatedly as new listings are entered or updated,
that there would be no time savings if these listings
were to be re-entered manually later, and that the
data to be withdrawn from the first platform where
the ad was entered would have to be harmonized
with other platforms, all of which would increase
transaction costs. In its assessments, the Board, on
the other hand, seems to prefer interoperability over
the data  portability = obligation, as its
anticompetitive effects are more proportionate and
the same result is foreseen to be achieved. The
Authority makes statements to this effect. The
Authority stated that, for example, real estate
consultants can port their ad data to the online
channel of their choice, thereby saving time and
avoiding additional costs by using integration
services from an intermediary organization. In
addition, the Authority stated that corporate users,
who find these activities resulting from data
portability insufficient or who cannot manage the
platforms simultaneously, will be able to port their
data created on Sahibinden directly to bulk listing
providers and publish them on alternative channels.
On the other hand, the Authority emphasized that
data portability involves at least one extra step
compared to integration, as corporate users will
need to copy/transmit their portable data to the
relevant platform or request it from the relevant
platforms in order to transfer the listing to another
online channel after creating it in one place. It also
considered that the introduction of an
interoperability obligation through integration
would be disproportionate, as competition issues
have arisen in a market where data portability has
not yet been achieved, justifying its prioritization of
data portability.

L
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Son olarak belirtmek gerekir ki, ilgili kararda, veri
tasimanin halihazirda miimkiin kilinmadiginin tespit
edildigi, veri rekabet  sorunlarini
gidermeye yeterli olacag1 yoniinde bir degerlendirme
yapilmadigi, dahilinde
oldugu, Onaragtirma sonucunda veri tasimanin
engellenmesine iligkin olarak resen sorusturma
acilmasina karar verildigi belirtilmisti. Ancak
gectigimiz gilinlerde yayimlanan kisa kararla birlikte,
veri taginabilirliginin rekabet sorunlarini giderip

tasimanin

bunun yalnmizca ihtimal

gideremeyecegine iligkin soru isaretlerinin, en
azindan Kurum tarafinda, getirilen ¢esitli
yiikiimliiliikkler ~ vasitastyla  giderilmis  oldugu
goriliiyor.

Latest Competition Law
Developments: Turkey & Global

Finally, it should be noted that in the relevant
decision, it was determined that data portability was
not currently made possible, no assessment was
made that data portability would be sufficient to
eliminate competition problems -this was only a
possibility, and as a result of the preliminary
investigation, it was decided to open an ex officio
investigation regarding the prevention of data
portability. However, with the
published recently, it is seen that the question
marks regarding whether data portability can
eliminate competition problems

short decision

have been

resolved, at least on the Authority's side, through
various obligations imposed.

Agustos - August 2023



1 JCOPARTNERS

Compatition & Regulation

Ekonomik Biitiinliik ve Tekerriir Tartismalari
Giindemde

28.08.2023 tarihinde Essilor Luxottica hakkinda
yiiriitiilen sorusturma sonuglandi. EssilorLuxottica
S.A.nin optik piyasasindaki rakiplerinin faaliyetlerini
zorlastirict ve diglayict nitelikteki davraniglarinin
4054 sayili Kanun’un 4. ve. 6. maddelerini ihlal
ettigi  iddias1
sonuglandi. Tesebbiisiin sozlesmesel miinhasirlik
uygulamasi pazardaki eylemlerinin  fiili
miinhasirlik yarattigina kanaat getiren Kurul, 4054
sayitli Kanun’un 6. maddesinin ihlal edildiginden
bahisle para cezasi uygulanmasi gerektigine karar
verdi. S6z konusu davraniglarin, 01.10.2018 tarih ve
18-36/585-286 sayili karar ile baglayici hale gelen
taahhiitlere de aykirilik tegkil ettigini degerlendiren
Kurul, bahse konu ihlal bakimindan ne bis in idem
ilkesi kapsaminda yeniden bir idari para cezasi
tesisine yer olmadigina hiikmetti.

lizerine  yiirlitilen  sorusturma

ile

Kararda one c¢ikan bir unsur, tesebbiisiin sozlii
savunma esnasinda yaptig1 tekerriir savunmalar1 ve
bunlara dayanak olarak gosterdigi Avrupa Birligi
Adalet (“ABAD”) karan1 oldu.
EssilorLuxottica, sozlii savunmasinda Luxottica’nin
2017°de farkli bir tegebbiis oldugundan bahisle
Luxottica  ihlal = kararmin  tekerriire
alinamayacagini  one  silirmiigti. S0z  konusu
savunmanin gerekcesi olarak s6z konusu ihlal
kararmin  Essilor/Luxottica birlesmesinden 0Once
verildigini, 2017 Luxottica ihlal kararina konu
eylemlerin bir parcasi olmadig1 ve bunlara kars1 bir
savunma yapmadigini ileri slirmiistii. S6z konusu
islemin herhangi bir devralma islemi degil de
birlesme niteliginde oldugundan bahisle,
EssilorLuxottica’nin yeni bir tesebbiis olarak ortaya
ciktig1 ve eski tesebbiisiin iradesinin sonlandigini da
eklemisti. Neticede tesebbiis, Luxottica’nin mevcut
sorusturmaya konu eylemler kapsaminda olmadigi,
2017°de verilen karar ile bu sorusturma arasinda
tekerriire konu edilecek illiyet bagi bulunmadigindan
bahisle alimamayacagini
belirtmisgti.

Divam Keza

€sas

kararin tekerriire esas

—

Latest Competition Law
Developments: Turkey & Global

Economic Unity and Repetition Debates on the
Agenda

On 28.08.2023, the investigation conducted against
Essilor Luxottica was concluded. The investigation
carried out on the allegation that EssilorLuxottica
S.A.'s conduct in the optical market, which makes
the activities of its competitors more difficult and
exclusionary, violates Articles 4 and 6 of Law No.
4054 was concluded. The Board concluded that the
undertaking's contractual exclusivity practice and
its actions in the market created de facto exclusivity
and decided that a fine should be imposed on the
grounds that Article 6 of Law No. 4054 was
violated. Considering that the aforementioned
behaviors also violated the commitments that
became binding with the decision dated 01.10.2018
and numbered 18-36/585-286, the Board decided
that there is no room for a new administrative fine
within the scope of the ne bis in idem principle in
terms of the aforementioned violation.

A prominent element of the decision was the
undertaking's repetition defenses raised during the
oral defense and the Court of Justice of the
European Union ("CJEU") decision on which it
relied. In its oral defense, EssilorLuxottica had
argued that the Luxottica infringement decision
could not be based on repetition, as Luxottica was a
different undertaking in 2017. As a justification for
this defense, Luxottica argued that the infringement
decision in question was
Essilor/Luxottica merger, that it was not part of the
actions subject to the 2017 Luxottica infringement
decision and that it did not defend against them. It
added that the transaction in question was a merger
and not a takeover, and that EssilorLuxottica had
emerged as a new undertaking and that the will of
the old undertaking had ceased to exist. As a result,
the undertaking stated that the decision could not be
taken as a basis for repetition, as Luxottica was not
within the scope of the actions subject to the current
investigation and there was no causal link between
the decision made in 2017 and the present
investigation.

issued before the

L

Agustos - August 2023

10



1 JCOPARTNERS

Competition & Regulation

EssilorLuxottica savunmasinda, tekerriir
uygulanamayacagi  iddiasina  dayanak  olarak
ABAD’m ThyssenKrupp Liften Ascenseurs NV and
Others v European Commission kararin1 Ornek
gosterdi. SOz konusu kararda ABAD savunma hakki
geregi ana sirkete tekerriir uygulanmasi icin bir
onceki ihlale giden siirecte yapilacak bildirimin bu
tesebbiisii  kesin olarak belirtmesi, bu Kkisiye
yonlendirilmesi  gerektigi, aksi takdirde salt
ekonomik biitiinliik icinde oldugundan bahisle
sorumlu  tutulmasinin  kabul edilemeyecegine
hiikmetmigti. Birlesme iglemlerinin, bagimsiz
tesebbiislerin hukuki kisiliklerine son vererek yeni
bir tesebbiise doniisecek sekilde bir araya
gelmelerinden ibaret oldugu diisiiniildiigiinde,
tekerriir savunmasinin yerinde oldugunu sdylemek
miimkiin. Keza soz konusu iglem neticesinde eski
hukuki Kkisilikler sona ererek yeni bir tesebbiis
dogdugu gozetildiginde, eski ihlale varan siirecte
oraya koyulan irade ve ihlaldeki belirleyici rol
gercekten de eski tesebbiise ait. Dahasi, yeni bir
tesebbiis olarak dogan birlesen tegebbiisiin, bir
onceki sorusturma yapma
imkanindan mahrum oldugu da agik.

siirecinde savunma

Latest Competition Law
Developments: Turkey & Global

In its defense, EssilorLuxottica cited the CJEU's
decision in ThyssenKrupp Liften Ascenseurs NV
and Others v European Commission as a basis for
its claim that repetition cannot be applied. In the
said decision, the CJEU ruled that in order to apply
repetition to the parent company in accordance with
the right of defense, the notification to be made in
the process leading to the previous infringement
must precisely specify this undertaking and be
directed to this person, otherwise it would not be
acceptable to hold it responsible solely on the
grounds that it is in economic integrity.
Considering that merger transactions consist of
independent undertakings coming together to
become a new undertaking by terminating their
legal personality, it is possible to say that the
defense of repetition is appropriate. Likewise,
considering that as a result of the transaction in
question, the old legal entities are terminated and a
new undertaking is born, the will and the

determining role in the process leading to the old
infringement really belong to the old undertaking.
Moreover, it is clear that the merged undertaking,
which was born as a new undertaking, was deprived
of the opportunity to defend itself during the
previous investigation process.

L
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Yeniden Satis Fiyatimin Tespiti ve Cevrim I¢i
Satis Kisitlamalari ictihadi Genisliyor
09.09.2021 tarihinde alinan sorusturma Kkarari
uyarinca Arcelik, BSH, LG, Samsung ve iki biiyiik
yeniden satici, Giirses ve SVS hakkinda yiiriitiilen
incelemelerin tamami sonuglandi. Sorusturmalarin
konusunu esas itibariyle yeniden satig fiyatinin

tespiti ve cevrim i¢i satig kisitlamalar1 olugturuyordu.

Hatirlanacagi {izere Kurul gectigimiz aylarda
8.09.2022 tarihli ve 22-41/579-239 sayih BSH
Taahhiit karartyla BSH’in  cevrim igi  satig

sinirlandirmalarina iliskin sundugu taahhiitleri kabul
etmisti. Benzer bicimde Kurul, Argelik tarafinda da
baglatilan taahhiit siireciyle, 8.09.2022 tarihli ve 22-
41/580-24 sayili karariyla ayni giin her iki tesebbiis
bakimindan da c¢evrim igi satig sinirlandirmalarina
iligkin taahhiitleri, rekabetci endiseleri gidermeye

yeterli kabul ederek dosyalart bu bakimdan
sonuclandirmisti. Ancak yeniden satis fiyatinin
tespitine  yonelik  iddialarn ayr1  dosyalarda

incelenmeye devam edilmisti.

Kurul, BSH’1n yeniden satig fiyatinin belirlenmesine
yonelik iddialar bakimindan gerekgeli kararini
20.07.2023 tarihinde, 15.12.2022 tarihli ve 22-
55/864-358 sayili karartyla yayimlamigti ve herhangi
bir idari para cezasi tesis etmemisti. Dosyanin
cevrim ici satis sinirlandirmasi ihlaline yonelik
iddialar bakimindan sonlanmasi akabinde, geriye
yalnizca 3 bulgu kaldigindan, yeniden satig fiyatinin
tespiti iddialarna iligkin olarak Kurum, rekabet
hukuku ihlalinin makul siiphenin  Otesinde
ispatlanamayacagia karar vermisti. Deliller ya
yeniden satig fiyatinin belirlenmesine isaret ettigi
iddia edilen ve hi¢c gonderilmeyen taslak e-postalar,
ya da fiyatlara miidahale edildigini gosteremeyecek
kadar muglak iletisimlerden olugmaktaydi.

Latest Competition Law
Developments: Turkey & Global

Case Law on Resale Price Maintenance and
Online Sales Restrictions Expands

On 09.09.2021, the investigations against Arcelik,
BSH, LG, Samsung and two major resellers, Giirses
and SVS, were concluded. The investigations
mainly focused on resale price maintenance and
online sales restrictions. As it may be recalled, the
Board accepted BSH's commitments regarding
online sales restrictions with the BSH Commitment
decision dated 8.09.2022 and numbered 22-41/579-
239. Similarly, the Board, with its decision dated
8.09.2022 and numbered 22-41/580-24, on the
same day, with the commitment process initiated by
Arcelik, accepted the commitments regarding
online sales restrictions for both undertakings as
these were found sufficient to eliminate competitive
concerns and concluded the cases in this respect.
However, the allegations regarding the resale price
determination continued to be examined in separate
files.

The Board published its reasoned decision on
20.07.2023 (dated 15.12.2022 and numbered 22-
55/864-358) regarding the allegations concerning
BSH's resale price maintenance and did not impose
any administrative fine. After the case was
concluded in terms of the allegations regarding the
online sales restriction violation, the Authority
decided that the violation of competition law could
not be proved beyond a reasonable doubt regarding
the resale price determination allegations, as there
were only 3 findings remaining. The evidence
consisted of either draft e-mails that were never
sent, allegedly indicating resale price fixing or
communications that were too vague to
demonstrate price interference.

P rice
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Kurul Argelik, Samsung, SVS ve LG’nin yeniden
satis fiyatlarinin belirledigi iddialar1 bakimindan ise
kisa kararlarin1 9.08.2023 tarihinde yayimladi. Kurul
Arcelik’e 365 milyon TL, Samsung’a 227 milyon
TL, LG’ye 33 milyon TL ve SVS’ye ise 2 milyon
TL idari para cezasi uyguladi. Her ne kadar
kararlarin detaylarina hakim olmak icin gerekceli
kararlarin yayimlanmasim beklemek gerekecekse de,
Arcelik tarafindan 1.08.2023
gerceklestirilen savunmadan

tarihinde
anlasildigi
kadariyla BSH’1n yeniden satig fiyatlarimin tespiti

sozli

dosyasina benzer bir bicimde Arcelik’e yoOnelik
olarak da 3 bulgunun yoneltildigi, ancak bunlarin
nispeten daha giiclii ifadeler icerdigi goriiliiyor.

Latest Competition Law
Developments: Turkey & Global

The Board published its short decisions on
9.08.2023 regarding the allegations of resale price
maintenance by Argelik, Samsung, SVS and LG.
The Board imposed administrative fines of TRY
365 million on Argelik, TRY 227 million on
Samsung, TRY 33 million on LG and TRY 2
million on SVS. Although it will be necessary to
wait for the publication of the reasoned decisions in
order to know the details of the decisions, it is
understood from the oral defense made by Arcgelik
on 1.08.2023 that similar to BSH's resale price
maintenance case, 3 findings were raised against
Arcelik, but these findings contained relatively
stronger expressions.

L
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Isgiicii Piyasalari: Kurul 16 Tesebbiise Yaklasik
150 milyon TL idari Para Cezasi Tesis Etti

Kurum’un isgiicii piyasalar1 ile ilgili yiiriittigi
kapsamli  sorusturma  sonuglandi.  Aralarinda
medyadan e-ticaret sirketlerine, gidadan
komiinikasyona kadar farkli sektorlerden toplam 49
tesebbiise iligkin yiiriitilen sorusturma neticesinde
Kurul, 16 tegebbiise toplam 151.147.901 TL idari
para cezasi tesis etti. 2005’ten itibaren s6z konusu
sektdrde sorusturmalar yiiriiten Kurul’'un 2005 ila
2021 araliginda benimsedigi toleransli yaklagimu,
gectigimiz sene yayinlanan Ozel Hastaneler karari
ile degismeye basglamisti. S6z konusu kararda etki
analizi tamamen terk edilerek s6z konusu calisan
ayartmama ve iicret sabitleme anlagmalarinin amag
bakimindan ihlal niteliginde oldugu degerlendirmesi
yapilmisti. Kisa karart  gectigimiz  giinlerde
yayinlanan giincel karar da Kurulun benimsedigi bu
tutumu teyit eder nitelikte. Zira calisan ayartmama
anlagmalar1, s6z konusu karara paralel sekilde, amag
bakimindan ihlal kategorisinde degerlendirildi.

e
e
e

(

Latest Competition Law
Developments: Turkey & Global

Labour Markets: The Board Imposes
Administrative Fines of Approx. TRY 150
million on 16 Undertakings

The comprehensive investigation conducted by the
Authority on labor markets has been concluded. As
a result of the investigation into 49 undertakings
from different sectors, including media, e-
commerce companies, food, and communications,
the Board imposed a total administrative fine of
TRY 151,147,901 on 16 undertakings. The tolerant
approach adopted by the Board, which has been
conducting investigations in the sector since 2005,
between 2005 and 2021, started to change with the
Private Hospitals decision published last year. In
that decision, the effect analysis was completely
abandoned and it was assessed that the non-
solicitation and wage-fixing agreements in question
were restrictions of competition by object. The
current decision,
published recently, confirms this position adopted
by the Board. In line with the aforementioned
decision, no-poach agreements were evaluated in
the category of restriction of competition by object.

whose short decision was

L
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Kararda ana faaliyet alanlar1 bakimindan rakip olup
olmadiklarina  bakilmaksizin  sorusturma tarafi
tesebbiisler isgiicli pazarinda rakip kabul edilerek
kartel nitelemesi yapildi. Kurul degerlendirmesinde
dikkat ceken bir bagska unsur ise yan sinirlamalara
yonelikti.  Bilindigi rekabet  otoriteleri
ictihatlarinda yogunlagsma islemleri kapsaminda
halihazirda yan sinirlama olarak kabul edilebilen
caligan ayartmamaya yonelik hiikiimler; halihazirda
ABD ve AB’de birtakim ictihatlarda rakipler
arasinda akdedilen, birlesme devralma islemleri
digindaki anlagmalar bakimindan da s6z konusu
doktrin kapsaminda kabul edilebilmekte. Kurul ise
giincel kararinda, aralarindaki dikey iligki
kapsaminda mesru igbirligi icerisindeki tesebbiisler
arasindaki bu tip anlagmalar1 yan sinirlama olarak
kabul etmedi. Bununla birlikte, sozlii savunmalar
esnasinda sorusturma tarafi tesebbiisler arasindaki
anlagmalarin  yazili olarak akdedilmedigi de
anlagilmistir.  Uygulamada calisan  ayartmama
hiikiimlerinin yan sinirlama doktrini kapsaminda ele
alimabilmesi icin yazili olarak akdedilme sarti
arandig1  diigliniildiiglinde, Kurulun  gerekgeli
kararinin konuya 1g1k tutacagi kanaatindeyiz. Karar
ile ilgili bir diger husus, tesebbiislerin birbirlerinin
eski calisanlarin1 istihdam etmemeye yOnelik
anlagmalarin da kapsamda degerlendirilmesi oldu.
Ispat standardinin konu ile ilgili gecmis ictihatlara
nazaran diigiik tutuldugu dosyada Kurul, nihayetinde
tesebbiislerin cezanin ilgili iiriin pazarindaki cirodan
tesis edilmesine yonelik savunmalarimi dikkate aldi.
Dahasi, idari para cezasi, lilkemizde 6 Subat 2023’de
gerceklesen deprem nedeniyle so6zlii savunmanin
ertelendiginden bahisle, tesebbiislerin 2021 mali yil
cirolari iizerinden tesis edildi.

lizere,

Latest Competition Law
Developments: Turkey & Global

In the decision, the undertakings party to the
investigation were deemed to be competitors in the
labor market, regardless of whether they are
competitors in terms of their main fields of activity,
and a cartel characterization was made. Another
noteworthy element in the Board's assessment was
regarding ancillary restraints. As it is known, in the
jurisprudence of competition authorities, no-poach
clauses, which are already considered as an
ancillary restraint in the context of concentration
transactions, can also be accepted within the scope
of the doctrine in some jurisprudence in the US and
the EU for agreements
competitors other than merger and acquisition
transactions. In its recent decision, the Board did
not recognize agreements
undertakings in legitimate vertical cooperation as
an ancillary restraint. On the other hand, during the
oral defenses, it was also understood that the
agreements between the undertakings party to the
investigation were not concluded in writing.
Considering that in practice, non-solicitation
clauses must be concluded in writing in order to be
considered within the scope of the ancillary
restraint doctrine, we believe that the reasoned
decision of the Board will shed light on the issue.
Another issue related to the decision is the scope of
agreements between undertakings not to employ
each other's former employees. In a case where the
standard of proof was lower than in previous case
law, the Board ultimately took into account the
undertakings' defense that the fine should be based
on the turnover in the relevant product market.
Moreover, the administrative fine was based on the
undertakings' turnover for the fiscal year 2021, on
the grounds that the oral defense was postponed
due to the earthquake that occurred in Turkey on
February 6, 2023.

concluded between

such between
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Kisa kararin yayinlanmasinin ardindan Bagkan Birol
Kiile, s6z konusu kararda gerek Kurul ictihadi
gerekse de diinya capindaki uygulamalarin
gozetildigini; emek girdisinin paylasimini amaclayan
iicret sabitleme ve calisan ayartmama gibi
anlagsmalarin rakipler aras1 anlagma niteliginde
bulundugundan bahisle kartel tanimi kapsaminda
degerlendirdiklerini belirtti. Rekabetci ve serbest
isglicii piyasalar1 hedefine vurgu yapan Birol
Kiile’nin aciklamalar1 gozetildiginde, bu pazarlara
yonelik eylemler bir siire daha Kurumun giindemini
mesgul edecek gibi goziikiiyor. Konu ile ilgili detayh
degerlendirmeler iceren makalemize baglantidan
ulasabilirsiniz.

<

Latest Competition Law
Developments: Turkey & Global

Following the publication of the short decision, the
Authority's President Birol Kiile stated that both the
Board's jurisprudence and worldwide practices
were taken into consideration in the said decision
and that agreements such as wage-fixing and no-
poaching, which aim to share the labor input, are
considered within the scope of the definition of
cartel, since they are agreements between
competitors. Considering the statements of Birol
Kiile, who emphasized the goal of competitive and
free labor markets, it seems that the actions against
these markets will occupy the agenda of the
Authority for a while. You can access our article
containing detailed evaluations on the subject via
link.
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Kapanan Diger Dosyalar [lfl]

Latest Competition Law
Developments: Turkey & Global

Other Closed Cases

Kurul’'un Agustos ayinda sonuglandirdigi dosyalar, The cases finalized by the Board in August were
yukarida deginenlerle de sinirli degildi. Kurul ayrica;  not limited to those mentioned above. The Board
e 25.8.2023 tarihinde yas maya iiretiminde also closed the investigations;

ve/veya  dagitiminda  faaliyet  gOsteren
tesebbiisler hakkinda,

e 18.8.2023 tarihinde alinan taahhiitler {izerine
Obilet hakkinda,

e 8.8.2023 tarihinde Nuh’un Ankara Makarnasi
hakkinda,

e 4.8.2023 tarihinde giibre sektoriinde faaliyet
gosteren bazi tesebbiisler hakkinda,

ylriitiilen sorusturmalar1 da nihayete erdirdi.

“u‘_

e On 25.8.2023, regarding undertakings engaged

in the production and/or distribution of fresh
yeast,

On  18.8.2023, regarding Obilet on
commitments accepted,

On 8.8.2023, regarding Nuh'un Ankara
Makarnast,

On 4.8.2023, regarding some enterprises
operating in the fertilizer sector.

L

Agustos - August 2023

17



1 JCOPARTNERS

Compatition & Regulation

2022 Yillik Raporu Yayimland:

4

W40

Latest Competition Law
Developments: Turkey & Global

2022 Annual Report Published

Kurum, gectigimiz seneye iliskin carpici istatistikler
iceren 2022 Yillik Rapor’unu yayinladi. Rapor’un
onsoziinde Bagkan Birol Kiile, son donemde atipik
ihlallerin de arttig1 ve hukukun uygulama alaninin

genigledigini, = rekabet  aksakliklarinin  idari
yaptinmlarin  yan1 sira yapisal tedbirler ile
cOziimlenmesinin Kurum’un onceliklerinden

oldugunu belirtiyor. Bu dogrultuda, s6z konusu
piyasalarda sektor incelemeleri, mevzuat ¢alismalari
ve uluslararast alanda norm inga siirecine de
yogunlastiklarini vurguluyor.

Rapor’daki verilere bakilacak olursa; 2022 Kurum
tarihinde en ¢ok sorugturma goriilen yil olarak 6ne
cikiyor. Rekabet ihlallerine yonelik karara baglanan
78 adet dosya icinde 54’linde sorusturma siireci
yliriitiilmiis, bunlar arasinda 29’unda sorusturma
sireci tamamlanirken 25 dosya uzlagsma ya da
taahhiit ile sonlandirilmig. Kurul’un ihlal tespit ettigi
kararlara sektorel bazda en cok gida endiistrisi,
bilisim teknolojileri ve platform hizmetleri konu
olmus. Gegtigimiz yil bakimindan One cikan bir
diger husus, son bes yil icerisinde ceza ile
sonuglanan karar sayis1 bakimindan en diisiik yil
olmasi; uygulanan toplam idari para cezast 1,73
milyar TL olarak onceki 2 yilin cok gerisinde
seyretmis. Taahhiidiin kullanim1 gegen yila goére on
bir kat artis gostermis. Bunun yani sira uzlagma da
sik¢a tercih edilen bir mekanizma olarak 6ne ¢ikiyor.

Atk

The Authority published its 2022 Annual Report,
which contains striking statistics on the past year.
In the foreword of the Report, Chairman Birol Kiile
states that atypical violations have recently
increased and the scope of law enforcement has
expanded, and that resolving competition failures
through  structural measures as well as
administrative sanctions is one of the priorities of
the Authority. To this end, he emphasizes that the
Authority has been focusing on sector reviews,
legislative studies and international norm-building
processes in the markets in question.

According to the data in the Report, 2022 stands
out as the year with the highest number of
investigations in the history of the Authority.
Among the 78 cases decided on competition
violations, 54 investigations were conducted, 29 of
which were completed, while 25 cases were
concluded with settlements or commitments. On a
basis, food industry,
technologies and platform services were the most
frequent subjects of the Board's violations. Another
noteworthy aspect of the past year is that it was the
lowest year in terms of the number of decisions
resulting in fines in the last five years; the total
administrative fine imposed was TL 1.73 billion,
well behind the previous two years. In addition to
rise of the the commitment with an eleven-fold
the
settlement also stands out as a frequently preferred
mechanism.

sectoral information

increase compared to the previous year,
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Son 5 yilda rekabet ihlalini konu alan toplam 374
dosyanin 266’s1, yaklasitk %71°i 4054 sayili
Kanun’un 4. maddesine yonelik iddialar1 konu almus.
Bahse konu 266 dosyanin yaklasik 9%79’unda 4.
madde ihlali iddias1 tek basina degerlendirilirken,
yaklagik %21’inde 4. Maddenin yanm sira 6. Madde
ihlal iddialar1 da incelenmis. 2022 yilinda 4. madde
ihlal iddialarinin incelendigi 64 adet karara konu
anlagma tiirleri ele alindiginda, 38 adet kararin
tesebblisler arasi yatay anlagsma, 25 adetinin ise
dikey anlagmalara iligskin oldugu goriilmiis. Muafiyet
bagvurularina bakildiginda, 2022’de sonuglanan
dosya sayist 15’imis. Birlesme devralma/ortak
girisim/6zellestirme  istatistikleri ~ gozetildiginde,
islem sayisinda bir onceki yilda diisiis goriilmiis.
2022°de gerceklesen 245 adet bagvuru bulunurken,
son bes yillik donemde Kurulun iznine tabi
islemlerin yaklasik %99’una kosulsuz izin verilmis.

Rapor’da yer verilen yerinde inceleme rakamlar1 da
son derece carpici. 2022 yilinda yerinde inceleme
gorevlendirme sayis1t 831°ye cikmus, bu da
gectigimiz yila oranla %27, son iki yila oranla ise
%65'lik bir artis anlamina geliyor. Yerinde
incelemelerin engellenmesi/zorlastirmasi
gerekgesiyle uygulanan idari para cezalar1 ise
2019’da 38.116.077 TL’den 2022  yilinda
115.268.236 TL’ye cikarak yaklasik 3 kat bir artis
gostermis.

Latest Competition Law
Developments: Turkey & Global

In the last 5 years, 266 out of 374 files,
approximately 71% of the total number of 374 files,
were related to allegations of Article 4 of Law No.
4054. In approximately 79% of these 266 files, the
allegation of Article 4 violation was evaluated
alone, while in approximately 21% of these 266
files, Article 6 violation allegations were also
examined in addition to Article 4. Considering the
types of agreements subject to 64 decisions in
2022, 38 decisions were related to horizontal
agreements between undertakings and 25 decisions
were related to vertical agreements. Regarding
exemption applications, the number of files
concluded in 2022 was 15. Regarding
merger/acquisition/joint venture/privatization
statistics, the number of transactions decreased in
the previous year. While there were 245
applications in 2022, approximately 99% of the
transactions subject to the Board's authorization
were unconditionally authorized in the last five
years.

The on-site inspection figures in the Report are also
striking. In 2022, the number of on-site inspection
assignments increased to 831, which means an
increase of 27% compared to the previous year and
65% compared to the last two years. Administrative
fines imposed on the grounds of obstructing on-site
inspections increased by nearly 3 times, from
38,116,077 TL in 2019 to 115,268,236 TL in 2022.
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Avrupa Birligi Komisyonu - European Commission

Sevk Mekanizmasi Ikinci Kez Isletildi:
Qualcomm’un Autotalks™u
Devralmasini inceleme Talebi Kabul
Edildi

e

Referral Mechanism Invoked for the
Second Time: Request to Review
Qualcomm's Acquisition of Autotalks
Accepted

Qualcomm/Autotalks devralma isleminde
Komisyon’un Illumina/Grail kararindan sonra sevk
mekanizmasi ikinci kez isletildi. Komisyon, ne AB
Birlesme Tiiziigiinde yer alan egikleri ne de ulusal
esikleri agsmayan igsleme yonelik 15 iiye iilkenin AB
Birlesme Tiiziigli’nlin 22. maddesine gore yaptigi
sevk talebini kabul ederek islemi incelemeye aldigini
duyurdu. S6z konusu iiye iilkeler arasinda Hollanda
Rekabet yaptigi basin agiklamasinda,
islemin rekabeti kisitlayic1 etki doguracagi, fiyatlari
yiikseltecegi, Avrupa Ekonomik Alani’nda (AEA)
yer alan araglardaki yol giivenlik sistemleri kalitesini
diisiiriirken inovasyonu da azaltacagina yonelik
endigelerini dile getirmisti. Komisyon ise ilk
incelemesinde islemin AEA’da aragtan her seye
(Vehicle to Everything — V2X) yan iletkenlerinin asil
saglayici olan iki tesebbiisiin birlesmesine yol
acacagin belirtirken “standstill” yiikiimliiliigiine tabi
devralan tegebbiis Qualcomm’dan soz
yogunlagma iglemini bildirmesini talep etti.

Otoritesi

konusu

In the Qualcomm/Autotalks takeover, the referral
mechanism was triggered for the second time after
the Commission's Illumina/Grail decision. The
Commission announced that it accepted the referral
request made by 15 Member States pursuant to
Article 22 of the EU Merger Regulation for the
transaction, which did not exceed either the
thresholds set out in EU Merger Regulation or
national thresholds. Among these member states, the
Dutch Competition Authority had expressed
concerns in a press release that the transaction would
have an anticompetitive effect, raise prices, reduce
the quality of road safety systems in vehicles in the
European Economic Area (EEA) and reduce
innovation. In its investigation, the
Commission stated that the transaction would lead to
the merger of two undertakings that are the main
providers of Vehicle to Everything (V2X)
semiconductors in the EEA and requested

initial

Qualcomm, the acquiring undertaking subject to the
"standstill" obligation, to notify the concentration.
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Bilindigi iizere Mart 2021’de, 1990 yilindan beri
mevzuatta yer alan sevk sistemi bakimindan 6nemli
bir degisiklige gidilmisti. Onceki uygulamada AB
uygulamasinda belirlenen esikleri asamayan bir
yogunlagsma islemi en az ilig AB liye devletinin
rekabet kanunlar1 kapsaminda incelenebilir nitelikte
ise Komisyon incelemesine tabi olabilmekteydi.
Komisyon uygulamasinda, ulusal esiklere takilmayan
islemlerin genellikle ulusal pazarda ciddi bir etki
dogurmadig1 kanisindan hareketle AB Tiiziigli’niin
22. maddesinin aktif olarak kullanilmamasi
egilimindeydi. Bununla birlikte, son donemde
oldiiriicii devralmalarin bildirim esiklerinden kactig1
endiseleri siklikla dile getirilmekteydi. Nihayetinde,
2021’in  ilk aylarinda AB  Tiziigi’'niin = 22.
Maddesinde yer alan sevk sistemi uygulamasi, ulusal
asmayan islemlerin de dahi
Komisyon’a sevk edebilecek sekilde degistirildi. Bu
dogrultuda, Komisyon’un [llumina/Grail karar1 da
(Case No. M.10188, 6 Eyliil 2022) AB Tiiziigii
Madde 22°nin ilk uygulama alam1 buldugu
yogunlasma iglemi olmustu. Komisyon'un s0z
konusu sevk talebini kabul etmesi iizerine s6z konusu
karar Avrupa Birligi Genel Mahkemesi'ne tagimaisti.
Temmuz 2022’de ise Genel Mahkeme, Komisyon’un
Mart 2021 tarihli Kilavuzda diizenlenen yaklagimini

bildirim esiklerini

onaylayarak ulusal esikleri karsilamayan fakat
Avrupa’da rekabeti ciddi derecede etkileme
potansiyeli bulunan islemlerin sevk edilmesi
yaklagimini teyit etmis oldu. Neticede
Qualcomm/Autotalks devralma iglemi de sevk
sistemine  yonelik  yeni  uygulamanin  ilk

orneklerinden. Oniimiizdeki dénemde, ulusal esikleri
agmayan islemlerin s6z konusu m.22 uyarinca sevk
edilebilirligi de benzer oOrneklerle pekisecek gibi
duruyor.

Latest Competition Law
Developments: Turkey & Global

As is known, in March 2021, the referral system,
which had been in place since 1990, underwent a
significant change. a concentration
transaction that did not meet the thresholds set in EU
practice could be subject to Commission review if it
was reviewable under the competition laws of at
least three EU Member States. In practice, the
Commission tended not to make active use of Article
22 of the EU Regulation on the grounds that
transactions that did not meet the national thresholds
generally did not have a serious impact on the
national market. However, recently, concerns have
often been raised that killer acquisitions were

Previously,

evading the notification thresholds. Eventually, in
the first months of 2021, the referral system under
Article 22 of the EU Regulation was amended so
that even transactions that do not exceed national
notification thresholds can be referred to the
Commission.  Accordingly, the Commission's
decision in Illumina v. Grail (Case No. M.10188,
September 6, 2022) was the first concentration
transaction in which Article 22 of the EU Regulation
was applied. Upon the Commission's acceptance of
the referral request, the decision was appealed to the
General Court of the European Union. In July 2022,
the General Court upheld the Commission's
approach set out in the March 2021 Guidelines,
confirming the Commission's approach to referring
transactions that do not meet national thresholds but
have the potential to significantly affect competition
in Europe. As a result, the Qualcomm/Autotalks
acquisition is one of the first examples of the new
application of the referral system. In the coming
period, the referral of transactions that do not exceed
national thresholds pursuant to Article 22 is likely to
be reinforced with similar examples.
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AB Adalet Divani - Court of Justice of the EU

Yerinde incelemeler ABAD
Giindeminde o

On-Site Inspections on the CJEU
Spotlight

28 Agustos 2023 tarihinde Portekiz Rekabet
Mahkemesi, tesebbiislerin rekabete aykiri
anlagsmalarda bulunup bulunmadiginin tespitine
yonelik  sorusturmalar ~ bakimindan  rekabet
otoritesince  yiiriitilen  yerinde incelemelerin
yasalligini, ABAD’in giindemine getirdi. Bu
baglamda mahkeme, Avrupa Birligi Temel Haklar
Bildirgesi’'nin 6zel yasama ve aile yagsamina saygi
hakkin1 diizenleyen maddesinin, yOnetici ve
calisanlar  arasindaki  e-posta  yazismalarinin
sorusturma kapsaminda ele gecirilmesini engelleyip
engellemedigi yoniinde soru sordu.

On August 28, 2023, the Portuguese Competition
Court referred to the Court of Justice of the
European Union ("CJEU") the legality of on-site
investigations conducted by the competition
authority in relation to investigations to determine
whether undertakings are
competitive agreements. In this context, the court
asked whether the article of the Charter of
Fundamental Rights of the European Union on the
right to respect for private and family life precludes
the seizure of e-mail correspondence between

engaged in anti-

managers and employees as part of an investigation.

|

Agustos - August 2023

22



1 JCOPARTNERS

Compgetition & Regulation

Hatirlanacag1 lizere llkemizde de
Mahkemesi (“AYM”), oldukca ses getiren
08.02.2023 tarihli ve E: 2020/67, K: 2022/139 sayili
karartyla Kurum’un yerinde inceleme yetkilerini
diizenleyen 4054 sayili Kanun’daki hiikmiin
anayasalligin1 sinamig, ilgili maddenin Anayasada
diizenlenen konut dokunulmazligi hakkinin ihlalini
teskil ettigi sonucuna varmig ve mahkeme karari
olmadan yiiriitilecek bir yerinde incelemenin
anayasaya aykirilik tegkil edece8ine hiikkmetmisti.
Yeni ihlallerin Oniine gecilebilmesi bakimindan ise
ihlale yol acan 4054 sayili Kanun hiikmiiniin gézden
gecirilmesi gerektigine ve bu cercevede anayasal
ilkeler dikkate alinarak diizenleme yapilmasi icin
TBMM’ye oneride bulunulmasina karar verilmisti.
Karar akabinde gerek ogreti gerekse de uygulama
cevrelerinde gerceklesen tartismalarda ise AYM nin,
kararda isletilen bireysel bagvuru prosediiriinde
iptale hiikmedemedigi, ilgili kanun hiikmiinii somut
norm denetimi vasitasiyla iptal edebilecegi dile
getirilmigti. ABAD oniindeki gelismede ise yerinde
incelemelerin  yasalara uygunlugu
bizdeki somut norm denetimine benzer bir bicimde
goriilmekte olan bir dava araciliglyla ve bir
mahkeme girisimiyle gerceklestigi goriiliiyor.

Anayasa

denetiminin,

Latest Competition Law
Developments: Turkey & Global

As it will be remembered, in Turkey, the Turkish
Constitutional Court ("TCC"); issued the highly
publicized decision dated 08.02.2023 and numbered
E: 2020/67, K: 2022/139, tested the constitutionality
of the provision in Law No. 4054 regulating the
Authority's on-site inspection powers, concluded that
the relevant article constituted a violation of the right
to residential immunity regulated in the Constitution
and ruled that an on-site inspection to be carried out
judicial  decision
unconstitutional. In order to prevent new violations,
it was decided that the provision of Law No. 4054,
which led to the violation, should be revised and a
proposal should be made to the parliament to make a
regulation by taking into account the constitutional
principles. In the discussions that took place both in
the doctrine and practice circles following the
decision, it was stated that the TCC could not annul
the relevant provision of law through the individual
application procedure operated in the decision, and
that it could annul the relevant provision of law
through concrete norm review. In the development
before the CJEU, it is seen that the review of the
legality of the on-site examinations is carried out
through a pending case and a court initiative, similar
to the concrete norm review in our case.

without a would be

Ulusal rekabet otoritelerinin, wusulii birbirinden
ayrilabilmekle birlikte genigs yerinde inceleme
yetkilerine sahip oldugu biliniyor. Tiirkiye’de
AYM’nin ardindan Avrupa Birliginde ABAD’1n da
giindemine giren yerinde inceleme yetkilerinin
sinirlarinin nerede belirlenecegini ve hangi haklar
kapsaminda nasil degerlendirilecegini gérmek igin,

on kararin yayimlanmasini beklemek gerekecek

It is well known that national competition authorities
have broad powers of on-site inspection, albeit with
different procedures. It will be necessary to wait for
the publication of the preliminary ruling to see where
the limits of the on-site inspection powers will be
drawn, which are on the agenda of the CJEU in the
European Union after the TCC in Turkey, and how
they will be evaluated within the scope of which
rights.
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Federal Ticaret Komisyonu - Federal Trade Commission

Amazon’a Kars1 Rekabet Davasi
Hazirhgi: Ayrigtirma Giindemde

In Preparation for Competition
Lawsuit Against Amazon: Structural
Separation on the Table

Federal Ticaret Komisyonu gectigimiz ay basinda,
ABD menseli teknoloji sirketleri aleyhine ytiriitiilen
davalarin odak noktasinda yer alan tesebbiislerden
Amazon’a karsi dava acgacagini duyurdu. Heniiz
detaylar1 bilinmeyen davanin Amazon’un fiyat parite
kosullari, platformda satis yapan satici iiyelerin
Amazon’un kendi lojistik sirketi olan Fulfilled by
Amazon’a yonlendirilmesi ve reklam satin alan
saticilara miisteri arama sonuglarinda daha iyi bir
siralama vermesi hususlarim1 konu alacagi ifade
ediliyor. S6z konusu hususlara konu edilen davalar
daha once Italya, Birlesik Kralllk, AB ve
Almanya’da da agilmisti. Bununla birlikte FTC,
Amazon’un rekabet karsiti uygulamalarina ¢6ziim
yolu olarak ayrigtirilmasini ilk defa ©One siiren
rekabet otoritesi olarak 6ne cikiyor.

Earlier this month, the Federal Trade Commission
announced that it would file a lawsuit against
Amazon, one of the undertakings at the center of
litigation. The lawsuit, the details of which are not
yet known, is said to focus on Amazon's price parity
terms, redirecting seller members to Amazon's own
logistics company, Fulfilled by Amazon, and giving
sellers who buy advertising a better ranking in
customer search results. These cases have previously
been filed in Italy, the UK, the EU and Germany.
However, the FTC stands out as the first competition
authority to suggest unbundling as a remedy for
Amazon's anti-competitive practices.
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Amerika Yazarlar Birliginden Cagri: )» Call from the Writers Guild of
&{ 5 Am

Yayin Hizmetleri Tegebbiislerinin
Gegitbekcisi Potansiyeli

erica: The Gatekeeper Potential of
Streaming Services

Amerika Yazarlar Birligi yayinladig1 raporunda,
Disney, Netflix ve Amazon Prime’in birlesme
devralmalar ve rekabet karsiti eylemler ile pazar
giicii elde ettigine yonelik endiselerini dile getirdi.
S6z konusu tesebbiislerin eglence sektoriinlin yeni
gecitbekcileri olma potansiyeli tasidigi belirtilen
raporda, Yazarlar Birligi kanun koyucular1 ve
rekabet bahse sirketlerin
gerceklestirecekleri yeni yogunlagma islemlerine
miidahaleye ¢agirirken bunlarin rekabeti kisitlayacak
eylemlerine yonelik delil arastirmaya ¢agirdu.

otoritelerini konu

r['ERS G

prime video

The Writers Guild of America published a report
expressing concerns that Netflix and
Amazon Prime are gaining market power through

Disney,

mergers, acquisitions and anti-competitive practices.
In the report, the Writers Guild stated that these
undertakings have the potential to become the new
gatekeepers of the entertainment sector and called on
lawmakers and competition authorities to intervene
in the new concentrations of these companies and to
evidence of their

investigate anticompetitive

behavior.

UILD OF AMERc -

|

Agustos - August 2023



1JCOPARTNERS

Competition & Regulation

Latest Competition Law
Developments: Turkey & Global

ABD Yedinci Daire Temyiz Mahkemesi - US Court of Appeals for the
Seventh Circuit

Calisan Ayartmama Anlagmalarn

4

Ust Mahkemenin Giindeminde

==

No-Poach Agreements on the Court's
Agenda

27 Agustos 2023 tarihinde ABD Yedinci Daire
Temyiz Mahkemesi, bolge  mahkemesinin
McDonalds hakkindaki kararmm1 bozdu, caligan
ayartmama hiikiimlerinin franchise anlagmalar1
bakimindan yan simirlama niteliginde oldugunu

reddetti ve alim karteli bakimindan
degerlendirmelere yer verdi.
Kararin arka planma deginmek  gerekirse,

McDonalds’in franchise sozlesmelerinde yer alan
calisan ayartmama hiikiimleri, bir bagka McDonalds
franchise’inda daha yiiksek maas ile caligsma teklifini
sirketin calisan ayartmama anlagsmalar1 sebebiyle
reddetmek  durumunda sirket
tarafindan 2017°de davaya konu edilmisti. So6z
konusu anlagmalar McDonalds franchise’larini,
calisanlarin  eski restoranlardan  ayrilmasindan
itibaren alti ay boyunca istihdam etmemesine
yonelik hiikiimler icermekteydi. ABD Illinois Bolge
mahkeme hakimi ise 2022’de, calisan ayartmama
hiikiimlerinin s6z konusu franchise sozlesmeleri
bakimindan yan sinirlama niteliginde oldugundan
bahisle Sherman Yasas1 kapsaminda izin verilebilir
olduguna hiikmetmisti. Caligsanlarin bu karar, ilgili
sozlesmelerin rekabeti kisitladig1
diislirdiigli gerekcesiyle temyiz etmesi iizerine, ise
tist mahkeme s6z konusu karar1 bozdu. Hakim
aciklamasinda, bolge  mahkemesi  hakiminin
yaklagimindaki problemin, tiiketicilere iiretim artigi
olarak saglanan faydanin calisanlarin aleyhine
yaratilan kosullar1 hakli ¢ikardig1 yanilgisi oldugunu
belirtti.

kalan miidiiri

ve maaslar

On August 27, 2023, the U.S. Court of Appeals for
the Seventh Circuit reversed the district court's
decision in McDonalds, rejected the no-poach
provisions as an ancillary restraint on franchise
agreements, and included considerations of a buying
cartel.

McDonald's no-poach provisions in its franchise
agreements were the subject of a 2017 lawsuit by a
company manager who had to reject an offer to work
at another McDonald's franchise at a higher salary
due to the company's no-poach agreements. The
agreements in question contained provisions that
required McDonald's
employees for six months after the employees left
the former restaurants. In 2022, a U.S. District Court
judge in Illinois ruled that the non-solicitation
provisions were permissible under the Sherman Act
because they were an ancillary restraint on the
franchise agreements at The employees
appealed this decision on the grounds that the
agreements restricted competition and
wages, and the higher court overturned the decision.
The problem with the district court judge's approach,
the judge explained, was that he mistakenly assumed
that the benefit to consumers in the form of
increased production justified the conditions created
to the detriment of employees.

franchisees not to hire

issue.

reduced
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CMA%

Competition & Markets Authority

Ingiliz Rekabet Otoritesi - Competition & Markets Authority

CMA Rekabet Yetkilerini Paylastig:
Diizenleyicilerle Isbirligini Giincelliyor

=

CMA Updates Cooperation with
Regulators with whom it Shares
Competition Powers

24 Agustos 2023 tarihinde CMA, diger sektor
diizenleyicileri ile belirli rekabet yetkilerini
paylastig1 diizenlemelere iligskin inceleme baslattigini
ve kamuoyu goriiglerini alacagini duyurdu.

Ingiliz rekabet otoritesi CMA, sektor diizenleyicileri
ile rekabet hukukuna iliskin birtakim yetkileri
paylasacagi  rekabet  eszamanliik  uyarlama
anlagmalarina (competition concurrency
arrangements) yonelik 10 senelik bir degerlendirme
siireci baglatti. Buna gore, CMA ve sektor
diizenleyicileri, soz konusu regiile edilen sektorlerde
rekabet hukukunun daha etkin uygulanmasi ve
rekabeti arttirmak {izerine igbirligi icerisinde olacak.
S6z konusu anlagsmalarin etkinligine yonelik goriis
almak tizerine duyuru yapan CMA, regiilasyon
konusu sektorlerde tiiketiciler ag¢isindan daha diisiik
fiyatlar, daha fazla secenek ve daha iyi kalite olmak
iizere rekabet¢i sonuclar elde etmeyi hedefliyor.
2024 yilmin ikinci yarisinda s6z konusu bulgularin
raporlanacagi da tahmin ediliyor.

On 24 August 2023, the CMA announced that it was
launching a review of the arrangements under which
it shares certain competition powers with other
sector regulators and would seek public comment.

The CMA has initiated a 10-year evaluation process
for competition concurrency arrangements in which
it will share certain competition law powers with
sector regulators. Accordingly, the CMA and sector
regulators will cooperate on more effective
enforcement of competition law and enhancing
competition in the regulated sectors in question. The
CMA, which has made an announcement to seek
views on the effectiveness of these agreements, aims
to achieve competitive outcomes for consumers in
the regulated sectors, including lower prices, more
choice and better quality. In the second half of 2024,
the findings are expected to be reported.
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Yatay Anlagmalar Kilavuzu
Duyuruldu

Latest Competition Law
Developments: Turkey & Global

Guidance on Horizontal Agreements
Announced

16 Agustos 2023 tarihinde gercek ve potansiyel
rakipler arasindaki anlagmalara iligkin olarak yatay
anlagsmalara dair kilavuz = duyuruldu. CMA,
Uzmanlagma Anlagmalart Grup Muafiyeti Tiizigi
ve Aragtirma ve Gelistirme Grup Muafiyeti
Tiiziigii’nlin uygulanisina yonelik detaylar1 konu
alacak kilavuzu duyurdu. So6z konusu kilavuzun
ayrica, 1998 tarihli Rekabet Kanunu Boliim I’deki
yasaklarin yatay anlagmalara nasil uygulanacagi
konusunda da rehberlik saglamasi amaglantyor.

On August 16, 2023, guidance on horizontal
agreements was announced in relation to agreements
between actual and potential competitors. The CMA
has announced guidance on the details of the
application of the Specialization Agreements Block
Exemption Regulations and the Research and
Development Block Exemption Regulations. The
guidance is also intended to provide guidance on
how the prohibitions in Chapter I of the Competition
Act 1998 apply to horizontal agreements.

|
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Rekabet Temyiz Mahkemesi - Competition Appeal Tribunal

Mahkeme Ila¢ Sektoriinde Agir —
Fiyatlandirma Kararini Onadi =

The Court Upholds Decision on
Excessive Pricing in the
Pharmaceutical Sector

8.08.2023 tarihinde Birlesik Krallik Rekabet Temyiz
Mahkemesi, CMA’nin ila¢ tedarik¢isinin Birlesik
Krallik Ulusal Saglik Sistemi’ne (NHS) asir1 fiyat
uyguladig1 yoniindeki kararini onadi. Tiroid hormon
eksikligi tedavisinde kullanilan bir ilag olan
liyotironin tabletlerinin tek iireticisi konumundaki
Advanz, 2009 ila 2017 yillar1 arasinda ilag fiyatlarini
%1,000 arttirarak paket basi 20 Euro’dan 248
Euro’ya c¢ikarmisti. Advanz’in asinn  fiyatlama
yapmak suretiyle hakim durumunu kotiiye kullandigi
yoniindeki CMA kararini onayan mahkeme, sz
konusu fiyat artiglarinin piyasada diizenleyici ve
rekabet¢i  kisitlama  bulunmadigi  olgusundan
yararlanmak adina yiiriitiilen kasith bir stratejinin
parcast oldugunu, NHS nezdinde ciddi sonuglari
bulundugunu belirtti. Karar neticesinde, tesebbiisiin
halihazirdaki ortagt Advanz Pharma ile eski iki ortak
HgCapital ve Cinven’e toplamda 84 milyon Euro
ceza uygulandi

On 8.08.2023, the UK Competition Appeal Tribunal
upheld the CMA's decision that a pharmaceutical
supplier overcharged the UK National Health
Service (NHS). Advanz, the sole manufacturer of
lyothyronine tablets, a drug used to treat thyroid
hormone deficiency, had increased its prices by
1,000% between 2009 and 2017, from €20 to €248
per pack. The court upheld the CMA's decision that
Advanz had abused its dominant position through
excessive pricing, stating that the price increases
were part of a deliberate strategy to take advantage
of the absence of regulatory and competitive
constraints in the market, with serious consequences
for the NHS. As a result of the decision, the current
partner of the undertaking, Advanz Pharma, and two
former partners, HgCapital and Cinven, were fined a
total of €84 million

|
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Italyan Rekabet Otoritesi - Italian Competition Authority

Veri Taginabilirligi Sorugturmasi
Sunulan Taahhiitler Cercevesinde
Sonugland:

Data Portability Investigation
Concluded Following Commitments

31.07.2023 tarihinde Google’1n veri taginabilirligine
iliskin sorusturmasi, sunulan taahhiitler cercevesinde
sonlandirildi. Italyan Rekabet Otoritesi, sunulan
taahhiitler neticesinde Alphabet Inc., Google LLC,
Google Ireland Limited ve Google Italy S.r.I’nin
(Google) hakim durumunu kotiiye kullandigi
iddiasiyla yiiriitiilen sorusturmayi sonlandirdi.

Otoritenin sayfasindan duyurdugu aciklamaya gore
birka¢ farkli pazarda hakim durumda bulunan
Google; Gmail, Google Maps ve Android
hizmetlerinin sunumu c¢ercevesinde ciddi miktarda
veri toplamaktaydi. Birlikte islerlik ve diger
platformlar ile veri paylasimina yonelik rekabeti
kisitlayic1  eylemlerde bulundugu ifade edilen
Google, 2022 yilinda 282.8 milyar dolar ciro elde
etmisti.

e Saarch

Google

I Fssling L iy

On 31.07.2023, Google's investigation into data
portability ~ was
commitments submitted. The Italian Competition
Authority has terminated the investigation of
Alphabet Inc., Google LLC, Google Ireland Limited
and Google Italy S.r.l (Google) for alleged abuse of
a dominant position as a result of commitments
submitted.

terminated based on the

According to the Authority's announcement on its
website, Google, which is dominant in several
different markets, was collecting significant amounts
of data as part of the provision of its Gmail, Google
Maps and Android services. Google, which was
stated to have taken anticompetitive
regarding interoperability and data sharing with
other platforms, had a turnover of 282.8 billion
dollars in 2022.

actions

|
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Avrupa Veri Koruma Tiiziigi madde 20’de yer alan
veri taginabilirligi enstriimanimnin veri aktarimini
kolaylagtirirken alternatif tesebbiislerin sirketlere
rekabet¢ci baski uygulamasina olanak sagladigini
belirten  otorite  agiklamasinda, s6z
mekanizmaya birlikte islerlik mekanizmasinin eglik
halinde kullanicilarin  kigisel verilerinin
kullanimindan maksimum ekonomik potansiyeli elde
edecegini de ifade ediyor. S6z konusu endiselere
yonelik olarak Google’in sundugu ii¢ taahhiitten biri
Google’in halihazirda kullanic1  verilerinin  disa
aktarimint  saglayan Google Takeout hizmetini
destekleyici bir takim ¢oziimler oldu. Bir digeri ise
halihazirda c¢alismalar1 devam eden, kullanicinin
talebi iizerine, soz konusu kullanicilarin dogrudan
sagladig1 yahut Google’in ¢evrimi¢i arama hizmetini
veya Youtube’u kullanimlar1 esnasinda (iiretilen
verileri, bir hizmet saglayicidan digerine dogrudan
aktariminin saglanacagi bir
geligtirilmesini konu aliyor. Tesebbiisiin sundugu
taahhiitleri rekabetci endiseleri gidermek icin yeterli
bulan otorite, s6z konusu taahhiitlerin verinin disa
aktarimint temin icin 6nemli otomasyon yOntemleri
saglayacagini ifade etti.

konusu

etmesi

mekanizma

Latest Competition Law
Developments: Turkey & Global

Noting that the data portability instrument in Article
20 of the European Data Protection Regulation
facilitates the transfer of data while enabling
alternative  undertakings to exert competitive
pressure on companies, the authority said that if this
mechanism is accompanied by an interoperability
mechanism, users will gain the maximum economic
potential from the use of their personal data. One of
the three commitments made by Google to address
these concerns was a set of solutions to support
Google's Google Takeout service, which already
exports user data. Another commitment, which is
currently in the works, is to develop a mechanism to
transfer, upon user request, data directly provided by
users or generated during their use of Google's
online search service or YouTube, directly from one
service provider to another. The authority found the
undertaking's commitments sufficient to address the
competitive stated that
commitments would provide important automation
methods to ensure the export of data.

concerns and these

—_— ) O GlE—
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Rekabet Kurumu - Turkish Competition Authority

Ekim “Uzlagmalar Ay1” Oldu.

L

October Can Be Defined As
“Settlement Month”

Ekim ayr Rekabet Kurulu (“Kurul”) ac¢isindan
tabiri caizse, “uzlagma ayr’ olarak
nitelendirilebilecek kadar cok sayida wuzlagma
kararina sahit oldugumuz bir ay oldu. Bilindigi lizere

uzlasma kurumu, 24.06.2020 tarihinde Resmi
Gazete’de yayimlanan 7246 sayili Rekabetin
Korunmasi Hakkinda Kanunda Degisikli

Yapilmasina Dair Kanun ile Tiirk rekabet hukukuna
kazandirlmusti. IIk uzlasma karart olan Philips
karart Mart 2022'de yayimlanmis ve Rekabet
Kurumunun (“Kurum”) yayimladigi 2021 ve 2022
yillik raporlarma gore 2021 ve 2022 tarihlerinde
toplamda 38 uzlagma kararinin daha ictihada dahil
oldugu ogrenilmisti. Uzlasma mekanizmasinin usul
ekonomisine katki saglamasi sebebiyle Kurul’un
taraflar1 bu dogrultuda motive ettigi biliniyor.
Nitekim, sadece Ekim ayinda uzlagsmaya iliskin 5
gerekceli ve 4 kisa karar yayimlanmasi da bu savi
dogrular nitelikte. Bu kapsamda
gerekceli kararlarin  detaylart ise,
verildigi lizere.

yayimlanan
asagida yer

In October, from the perspective of the Turkish
Competition Board ("Board"), it can be described as
a month that witnessed a considerable number of
settlement decisions, so to speak, a "month of
settlements.”" As it is known, the institution of
settlement was introduced to Turkish competition
law with the Law Amending the Law on the
Protection of Competition No. 7246, published in the
Official Gazette on 24.06.2020. The first settlement
decision, the Philips decision, was published in
March 2022, and according to the annual reports
published by the Competition  Authority
("Authority" or “TCA”) for 2021 and 2022, a total
of 38 settlement decisions were published in 2021
and 2022. However, it is observed that the TCA
motivates the parties to use settlement mechanism
due to the contribution of it to procedural economy.
Indeed, the publication of 5 reasoned and 4 short
decisions related to settlements in just October
month confirms the mentioned effort of the TCA.
The details of the published reasoned decisions are
provided below.

Ekim - October 2023
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Kurul’un 16.02.2023 Tarihli 23-09/143-42 Sayih
Farmasi Karari

Kozmetik sektoriinde faaliyet gosteren Farmasi
hakkinda yeniden satig fiyatlarini tespit etmek ve
internet satiglarin1 kisitlamak suretiyle 4054 sayili
Rekabetin Korunmasi Hakkindaki Kanun’un (“4054
sayih  Kanun”) 4. maddesinin ihlal edilip
edilmedigine yonelik yiiriitiilen sorusturma uzlagsma
ile sonuglandi.

Ilgili dosyada uzlasma goriismelerine baslanildiktan
sonra, Farmasi’nin taahhiit bagvurusunda da
bulunmasi dikkat cekiyor. S6z konusu kararda
Farmasi’nin satis agmnin temelini  olusturan
“girisimci” sifath kisiler ile Farmasi arasindaki
iliskinin rekabet hukuku mevzuati kapsaminda ele
alinip alinmayacagini degerlendiriyor. Bu kapsamda

1S€;

e girisimciler ile Farmasi arasinda herhangi bir ig
akdi bulunmadigi,

e soz konusu girisimcilerin Farmasi’nin isgisi,
acentesi, temsilcisi veya pazarlamacisi olarak
hareket etmedigi,

e girisimcilerin kendi hesaplarina Farmasi’nin
iriinlerinin yeniden satis1 faaliyetinde bulunan
gercek ve tiizel kisiler oldugu ifade ediliyor.

Dolayisiyla yukaridaki tespitlerden sonra Kurul’un
girigsimcilerin iktisadi politikalarina kendilerinin
karar verdigi sonucuna ulasip girisimcileri tesebbiis
olarak degerlendiriliyor.

Elde edilen bulgulara iligkin olarak ise, cesitli e-
pazaryerlerini de kapsayan c¢evrimici mecralarda
yeniden “diisiik” fiyatlarinin
yiikseltilmesine yonelik miidahalelerde bulunuldugu,
“katalog” fiyatin altinda satig yapan kisilerin diizenli
olarak takip edildigi ve fiyata uymayan girisimcilere
yonelik olarak, {iirlin tedarikinin gergeklestirildigi
girisimci sayfasina giriglerin engellenmesi gibi
cesitli ~ yaptinmlar  uygulandifi  tespitlerinde
bulunuldu. Netice itibariyle ilgili tesebbiise verilecek
idari para cezasinda azami hadden, %?25'lik indirim
uygulandi.

saticilarin

Latest Competition Law
Developments: Turkey & Global

Board's Farmasi Decision Dated 16.02.2023 and
Numbered 23-09/143-42

The investigation opened against Farmasi, operating
in the cosmetics sector, to detect whether it violated
Article 4 of the Law No. 4054 on the Protection of
Competition ("Law No. 4054") by fixing resale
prices and restricting internet sales concluded with a
settlement.

It is noteworthy that, in the relevant file, Farmasi
also filed a commitment application after the
settlement negotiations were initiated. In the relevant
decision, the Board assessed whether the relationship
between Farmasi and the "entrepreneurs” who form
the basis of Farmasi's sales network should be
included within the scope of competition law
legislation. In this context, the Board concluded that:

e there is no employment contract between the
entrepreneurs and Farmasi,

e the entrepreneurs in question do not act as
Farmasi's employee, agent, representative or
marketers,

¢ the entrepreneurs are real and legal persons who
engage in the resale of Farmasi's products on
their own account.

Therefore, after the above-mentioned findings, the
Board concluded that the entrepreneurs decide on
their commercial strategies on their own and
classified the entrepreneurs as undertakings.

Regarding the findings, it was determined that
interventions were made to raise the "low" prices of
re-sellers in online channels, including various e-
marketplaces, that those who sold below the
"catalog" price were regularly monitored, and that
various sanctions were imposed on entrepreneurs
who did not comply with the determined price, such
as blocking access to the entrepreneur's page where
the product was supplied. As a result, a maximum
rate of 25% reduction was applied in the
administrative fine to be imposed on the relevant
undertaking.
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Kurul ayrica, 26.01.2023 tarihli ve 23-06/69-20
say1li ayr bir kararla, ilgili tesebbiise yukarida anilan
sorusturma kapsaminda yanlig/yaniltict bilgi verdigi
gerekcesiyle idari para cezasi da uyguladi. Kurul, iki
ayr1 eyleme yonelik olarak agsagida yer verilen
tespitlerde bulundu ve ilgili tesebbiise yaptirim
uyguladi.

e Alicilarin  yeniden satig fiyatinin  tespit
edilmesine ve internet satiglarinin kisitlanmasina
yonelik  sozlesmelerin  esasen 2018  yili
oncesinde de yiirtirliikte oldugu tespit edilmesine
ragmen ilgili evrakin Kurum’un bilgi talebine
istinaden iletilmedigi belirlendi. Kurul, ilgili
kararda bu durumun ihlalini siiresini belirleyen
onemli bir husus oldugu ve dogrudan idari para
cezasinin miktarina etki edecegini belirtti.

e 2021 yilinda bir tesebbiise gergeklestirilen
ihracat amaclh geri satiglarin tutarlarinin her bir
belgede farkli beyan edildigi tepitinde
bulunuldu.

Bu dogrultuda, ilgili tesebbiisin 2021 mali yili
sonunda olusan ve Kurul tarafindan belirlenen yillik
gayri safi gelirlerinin binde biri oranindaki tutar, iki
bilgi  verildigi
gerekcesiyle iki ile carpilarak para cezasina konu
edildi.

ayr:1__eylemle yanlig/yaniltici

Kurul’un 02.03.2023 tarihli ve 23-12/185-61 sayili
Kozmoklinik karari

Ilgili dosyada da yukaridakine benzer bir bigimde,
kozmetik sektoriinde faaliyet gosteren
Kozmoklinik’in yeniden satig fiyatlarini tespit edip
etmedigine yonelik  gergeklestirilen inceleme,
uzlagsma usuliiyle sona erdirildi. Kararin dikkat
cekici kismini, ihlal isnadimin yalnizca bir bulguya
dayanmasi olusturuyor. Dosya kapsaminda tek bir
bulguya yer verilse de s0z konusu bulgunun
Kozmoklinik tarafindan halihazirda calisma iligkisi
kurulan veya kurulmasi1 muhtemel yeniden saticilara
gonderilen e-posta niteligi tagidigi, bu kapsamda ise

Kozmoklinik ‘in yeniden saticilar ile calisma
sistemini agiklayan belge niteliginde oldugu
degerlendirildi.

Latest Competition Law
Developments: Turkey & Global

With a separate decision dated 26.01.2023 and
numbered 23-06/69-20, the Board imposed an
administrative fine on the relevant undertaking for
providing false/misleading information within the
scope of the aforementioned investigation. The
Board made the following determinations regarding
the two separate actions and imposed sanctions on
the relevant undertaking.

e Although it was determined that the agreements
regarding the determination of the resale price of
the buyers and the restriction of internet sales
were in effect before 2018, it was determined
that the relevant documents were not submitted
in response to the TCA's information request. In
the relevant decision, the Board stated that this is
an important issue that determines the duration
of the violation and will directly affect the
amount of the administrative fine.

e In 2021, it was determined that the amounts of
export back sales to an undertaking were
declared differently in each document.

Accordingly, the amount of one thousandth of the
annual gross revenues of the relevant undertaking at
the end of the fiscal year of 2021, as determined by
the Board, was multiplied by two and subject to a
fine on the grounds that false/misleading information

was provided through two separate actions.

Board’s Kozmoklinik decision dated 02.03.2023
and numbered 23-12/185-61

In the relevant case, similar to the previous file, the
investigation opened against Kozmokilinik to
determine operating in the cosmetics sector, to
determine whether it fixes resale prices has been
concluded through a settlement. The interesting part
of the decision is that the allegation of infringement
is based on only one finding. Although there is only
one finding within the scope of the case, it was
evaluated that the finding in question was an e-mail
sent by Kozmoklinik to the re-sellers with whom a
working relationship was already established or
likely to be established, and in this context, it was
considered to be a document explaining
Kozmoklinik's working system with the re-sellers.
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Bulguda, Kozmoklinik tarafindan yeniden saticilarin
belirlenen tavsiye fiyatlarin belirli bir oraninda satig
fiyati belirlemesi durumunda olusan karlilik
sebebiyle yeniden saticinin yil sonu priminin
tamamina hak kazanacagi, uymamas1 durumunda ise
satistan olugsmas1 beklenen kérliligin cikmamasi
sebebiyle kazanilan yilsonu prim tutarindan belirli
bir oranda kesinti yapilacag: ifade edilmektedir. Bu
dogrultuda ise tesvik ve baski sistemi kurularak
yeniden satig fiyatinin belirlenmesi eylemlerinin
pekistirildigi sonucuna varildi. Netice itibariyle ilgili
tesebbilise azami hadden, %25 oraninda indirim
uygulandi ve sorusturma sonlandirildi.

Kurul’un 23.02.2023 tarihli ve 23-10/166-52 sayih
Colastin karari

Esasen gida takviyesi pazarinda faaliyet gosteren
ilgili tegebbiisiin yeniden satig fiyatlarim belirleyip
belirlemediginin tespitine yonelik olarak yiiriitiilen
sorusturma, uzlasma ile sonuglandi. Inceleme
esnasinda, Colastin’in, muhtelif yeniden saticilarinin
e-pazaryerlerindeki ~ ve  internet  sitelerindeki
satiglarinda fiyat takibi yaptigi, belirlenen fiyattan
diisiik fiyata iiriin satilmasi halinde ise saticilarla
iletisime  gecerek  fiyatlarnn  revize ettirdigi,
biinyesindeki bir yoneticinin tiim yeniden saticilara
uyart mahiyetinde gonderdigi mesajla yeniden satig
fiyatlarimin ~ fiyat listelerinden farkh
durumunda tesebbiis avukatlarinin marka hakkini
kullanarak ticari iliskiyi sonlandiracagini ifade ettigi
tespit edildi. Sonug itibariyle ilgili tesebbiise azami
hadden, %25 oraninda indirim uygulandi ve
inceleme sonlandirildi.

olmasi

FARMASI

Latest Competition Law
Developments: Turkey & Global

In the finding, Kozmoklinik states that if the resellers
set a resale price at a certain rate of the
recommended prices set by Kozmoklinik, the reseller
will be entitled to the entire year-end premium due to
the profitability generated, and in case of non-
compliance, a certain amount will be deducted from
the year-end premium amount earned due to the lack
of profitability expected from the sale. Accordingly,
it was concluded that the actions of resale price
determination were reinforced by establishing an
incentive and pressure system. As a result, a 25%
discount from the maximum limit was applied to the
relevant undertaking and the investigation was
terminated.

Board’s Colastin decision dated 23.02.2023 and
numbered 23-10/166-52

The investigation conducted to determine whether
the relevant undertaking, has been concluded with a
settlement. During the investigation, it was
determined that Colastin monitored the prices of its
various resellers on its e-marketplaces and websites,
contacted the resellers to revise the prices in case the
resale prices were lower than the set prices, and that
a manager sent a warning message to all resellers
stating that if the resale prices differed from the price
lists, the lawyers of the undertaking would terminate
the commercial relationship by using the trademark
right. As a result, the relevant undertaking was
granted a 25% discount from the maximum limit and
the investigation was terminated.

<o A

kozmoklinik.,
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Kurul’un 09.03.2023 tarihli ve 23-13/212-68 sayili
Eczacibasi karari

Hizli tiiketim mallar sektoriinde faaliyet gosteren
Eczacibagi’nin, perakendecilerin fiyat artiglarinda
koordinasyonu saglamak iizere topla-dagit tipi
kartele taraf olmak ve bazi perakendecilerin yeniden
satig fiyatlarin1 tespit etmek suretiyle 4054 sayili
Kanun’un 4.maddesini ihlal edip etmedigine yonelik
yiiriitiilen inceleme, sunulan uzlagsma metninin
kabulii neticesinde sonlandirildi.

Ilgili tesebbiis hakkinda yiiriitiilen incelemenin
esasen  hizlh  tiketim  mallart  sektoriinde
iretici/tedarikci ve perakendeci olarak faaliyet
gosteren bazi tegebbiisler hakkinda yiiriitiilen
sorusturma ve akabinde bu ay yayimlanan
15.12.2022 tarihli ve 22-55/863-357 sayili gerekceli
karar ile baglantili oldugu goriiliiyor. Hatirlanacagi
lizere anilan sorusturma, zincir marketlere yonelik
verilen kararin, tedarikgilere iliskin olan ikinci fazi
niteligindeydi. Tedarik¢ilere yonelik soz konusu
sorusturmada, yerinde incelemeye gidilen bir
tesebbiiste, Ezcacibasi’nin da rekabete aykin
eylemler icerisinde bulunduguna yonelik siiphe
barindiran belgelere ulagildig1 ifade ediliyor. Bu
kapsamda yiiriitiilen inceleme neticesinde ise ilgili
tesebblise azami hadden, %25 oraninda indirim
uyguland1 ve sorusturma sonuglandirildi.

Board’s Eczacibast decision dated 09.03.2023 and
numbered 23-13/212-68

The investigation against Eczacibasi, operating in the
fast-moving consumer goods sector, to determine
whether it violated Article 4 of Law No. 4054 by
becoming a party to a hub and spoke cartel to
coordinate the price increases of retailers and by
determining the resale prices of some retailers was
terminated after the Board accepted the settlement
text.

It is seen that the investigation conducted against the
relevant undertaking is essentially linked to the
investigation conducted against certain undertakings
operating as producers/suppliers and retailers in the
fast-moving consumer goods sector and the
subsequent reasoned decision dated 15.12.2022 and
numbered 22-55/863-357 published this month. As it
may be recalled, the said investigation was the
second phase of the decision regarding chain stores,
which  was suppliers. In the
aforementioned investigation regarding suppliers, it
is stated that in one of the undertakings that was
subjected to an on-site investigation, suspicious
documents were found indicating that Ezcacibasi
was also involved in anti-competitive acts. As a
result of the investigation conducted in this context,
a 25% reduction in the maximum limit was applied
to the relevant undertaking and the investigation was
concluded.

related to
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Kurul’un 05.01.2023 tarihli ve 23-01/12-7 sayih
Sunny karari

Kiiciik ev aletleri ve tiiketici elektronigi
sektorlerinde istigal eden tesebbiisiin, yeniden
saticilara internet satis yasagi getirmek, yeniden satis
fiyatim1 belirlemek; Vatan Bilgisayar, Teknosa ve,
Media Markt arasinda dolayli bilgi degisimine
aracilik etmek suretiyle 4054 sayili Kanun’un
4.maddesini ihlal edip etmedigine yonelik yiiriitiilen
sorusturma, uzlagmayla sona erdi.

-

Sorusturma kapsaminda, elde edilen bilgi ve belgeler
1s1ginda  asagidaki tespit ve degerlendirmelerde
bulunuldu:

e Sunny’nin bayilerin, elektromarketlerin ve diger
yeniden saticilarin yeniden satis fiyatlarina
miidahalede bulundugu,

e Internet satiglarina yonelik getirilen
kisitlamalarin belirlenen fiyatlarin altinda satig
yapismasini  engellemek ve yeniden satig
fiyatinin  tespitini  kolaylagtirmak amaciyla
gerceklestirildigi, bu kapsamda s6z konusu
kisitlama eyleminin yeniden
belirlenmesi eyleminin tamamlayici bir unsuru
oldugu,

e Dolayli bilgi degisimi siiphesi doguran
belgelerin, ilave yerinde incelemelerde yeni
bulgularla  desteklenemedigi  ve  dosya
kapsaminda topla-dagit karteli bakimindan ispat
standardinin saglanamadigi, eldeki delillerin de
yeniden satig fiyatinin belirlenmesi kapsaminda
ele alinmasi gerektigi,

e Sunny tarafindan gerceklestirilen eylemlerin
biitiinliyle yeniden satig fiyatinin tespiti ihlali
olarak degerlendirilmesi ve tek bir yaptirim
uygulanmasi gerektigi.

satis fiyatinin

Latest Competition Law
Developments: Turkey & Global

Board’s Sunny decision dated 05.01.2023 and
dated 23-01/12-7

The investigation into whether the undertaking,
engaged in the small household appliances and
consumer electronics sectors violated Article 4 of
Law No. 4054 by imposing an internet sales ban on
resellers, determining the resale price and mediating
indirect information exchange between Vatan
Bilgisayar, Teknosa and Media Markt ended with a
settlement.

i

In light of the information and documents obtained
as part of the investigation, the following findings
and assessments were made:

¢ Sunny interfered in the resale prices of dealers,
electromarkets and other resellers,

e The restrictions imposed on internet sales are
intended to prevent sales below the determined
prices and to facilitate the determination of the
resale price, and in this context, the restriction
action in question is a complementary element
of the action to determine the resale price,

e The documents giving rise to the suspicion of
indirect exchange of information could not be
supported by new findings in additional on-site
examinations and the standard of proof in terms
of the aggregation-distribution cartel could not
be met within the scope of the file, and the
available evidence should be considered within
the scope of resale price determination,

e The actions taken by Sunny should be
considered in their entirety as a violation of the
resale price fixing and a single sanction should
be imposed.
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Bu dogrultuda oncelikle, gerek ihlale konu iiriinlerin
gayri safi gelir icerisindeki paymin diisiik olmasi,
gerekse de Sunny’nin ilgili olabilecegi diisiiniilen
tim bilgi ve belgeleri zamaninda ve eksiksiz
yerinde incelemeye yardimci olmasi
hususlar1 goz Oniinde bulundurularak temel para
cezasinda %60'lik bir oranda indirim uygulandi.
Ilgili tesebbiisiin rekabete aykir1 oldugu tespit edilen
eylemlerine yonelik verilecek cezada, azami hadden,
%25 oraninda indirim uygulandi ve sorusturma
stireci uzlagsma yoluyla kapatildi.

sunmasi,

Dosyay1 kayda deger kilan bir diger husus ise,
kararin farkli gerekgesinden anlasildig: iizere ihracat
kaleminin cezaya esas alinacak ciroya dahil
edilmemesi. Bilindigi Kurul’un ihracat
cirosunun hesaba dahil edilip edilmemesi gerektigine
iliskin istikrarlt bir yaklagimi bulunmuyor. Nitekim
her iki bakis acisiyla da verilmig bircok karari
mevcut. Ilgili kararda, tesebbiisiin pazar icindeki
giiciinii esas alan ve ihracat rakaminin da ceza
hesabina dahil edildigi yargi kararlarina atifla ve
teknik mali gerekgelendirmeyle, 2 Kurul iyesi
cogunluk goriisten ayrildiklarini ifade ediyor.

lizere

Latest Competition Law
Developments: Turkey & Global

Accordingly, first of all, a 60% reduction in the
basic fine was applied, taking into account the low
share of the infringing products in gross revenue
and Sunny's timely and complete submission of all
relevant information and documents and its
assistance in the on-site inspection. The fine to be
imposed for the undertaking's anti-
competitive acts was reduced by 25% from the
maximum limit and the investigation process was
closed through settlement.

relevant

Another noteworthy aspect of the case is that
exports are not included in the turnover to be taken
as a basis for the fine, as it is understood from the
different reasoning of the decision. As is known, the
Board does not have a consistent approach on
whether export turnover should be included in the
calculation. As a matter of fact, there are many
decisions rendered from both perspectives. In the
relevant decision, 2 Board members state that they
differ from the majority opinion by referring to
judicial decisions based on the power of the
undertaking in the market and including exports in
the calculation of the penalty, and with a technical
financial justification.
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Kisisel Veri ile Rekabet Hukuku
Arasindaki Bag Giin Gegtikge

=

Latest Competition Law
Developments: Turkey & Global

The Link between Personal Data
and Competition Law is

Gugleniyor Strengthening Day by Day
Kigisel verinin rekabet hukukunun konusunu The debate on whether personal data constitutes the
olusturup olusturmadifi tartigmasi, Alman Rekabet subject matter of competition law was clarified with
Otoritesi Bundeskartellamt’itn Meta karar1 ile the Meta decision of the German Competition
acikliga kavusmustu. Mlgili kararda  Authority Bundeskartellamt. In the relevant
Bundeskartellamt, kisisel verilerin igslenmesinin  decision, the Bundeskartellamt emphasized that the

rekabet hukukunun konusu oldugunu vurgulamis ve
Facebook’un kigisel verilere yonelik eylemlerinin
hakim durumun kotiiye kullanilmasi teskil ettigini
tespit etmisti. Akabinde Avrupa Adalet Birligi
Divani (“ABAD”), Temmuz ayinda vermis oldugu
kararda, Bundeskartallamt’in veri ve rekabet hukuku
kesisimine iligkin bu yaklasimin1 onayarak rekabet
otoritelerinin rekabet mevzuati disinda Kkisisel
verilerin korunmasi mevzuatini da degerlendirmeye
yetkili oldugu sonucuna varmisti. Buna ilaveten,
ilgili kararda ABAD, rekabet otoriteleri ve Kkisisel
verilerin korumasi otoritelerinin is birligi icinde
calismas1 gerektigine de vurgu yapmusti. (ilgili
yonelik  aciklamalarimizin =~ bulundugu
biiltenine ulagsmak icin buraya

karara
Temmuz ay1
tiklayiniz.)

Bu gelismelerin mehaz

15181nda, uygulamay1

yakindan takip eden Kurum, 26 Ekim 2023 tarihinde,
Kisisel Verileri Koruma Kurumu (“KVKK”) ile Is
Birligi ve Bilgi Paylasimi Protokolii (“Protokol”)
imzaladi. Protokol, piyasada etkin rekabeti tegvik
etmeyi amaclamakla birlikte tiiketicilerin kisisel
verileri iizerindeki kontroliinii artirmay1 hedefliyor.

processing of personal data is subject to
competition law and found that Facebook's actions
regarding personal data constituted an abuse of
dominant position. Subsequently, the European
Court of Justice of ("ECJ"), in its July judgment,
upheld the Bundeskartallamt's approach to the
intersection of data and competition law, by stating
that competition authorities are authorized to
consider personal data protection legislation besides
the competition law. Furthermore, in the relevant
judgment, the ECJ emphasized that competition
authorities and data protection authorities should
work in cooperation. (Please click here for our July
bulletin on the relevant judgment).

In light of these developments, the TCA, closely
following the precedent, signed a Cooperation and
Information Sharing Protocol ("Protocol") with the
Personal Data Protection Authority ("PDPB") on
October 26, 2023. The Protocol aims to promote
effective competition in the market and increase
consumers' control over their personal data.
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Ilgili Protokol uyarinca, her iki kurum da asagidaki
konularda aktif olarak birlikte ¢aligmay1 kabul etti:

e Gorev alanlar dahilinde hizli ve etkili miidahale
olmadan ciddi zarara neden olabilecek sorunlar
konusunda igbirligi yapmak,

e Ogzellikle dijital pazarlarda kullanicilarin Kisisel
verileri koruma ve rekabet konusundaki
farkindaliklarimi artirmak ve igletmelere bu iki
hukuk alaniyla ilgili uygulamalar konusunda
birlesik bir mesaj iletmek amaciyla ortak
raporlar iiretmek,

e KVKK'nmin  "Carsamba  Seminerleri" ve
Kurum’un "Persembe Konferanslar1" sirasinda
ortak sunumlar ve tartigsmalar diizenlemek,

e 1Ilgili yetkililerin uzmanhk ve deneyimlerini
kendi alanlarinda uluslararasi
etkinliklerde paylasabilecekleri egitim
oturumlari diizenlemek,

e Tlgili yetkili kurumlar tarafindan diizenlenen
veya katilinan ulusal ve uluslararasi etkinliklerde
ortak konularda rehberlik sunmak ve yetki
alanlarina giren konularda bu etkinlikleri
desteklemek.

ulusal ve

Latest Competition Law
Developments: Turkey & Global

Under the relevant Protocol, both institutions
agreed to actively work in the following areas:

e To cooperate on issues within their mandates
that could cause serious harm without prompt
and effective intervention,

e To produce joint reports to
awareness of personal data protection and
competition, especially in digital markets, and
to send a unified message to businesses on the
application of these two areas of law,

e To organize joint presentations and discussions
during PDPB's "Wednesday Seminars" and the
TCA's "Thursday Conferences",

e To organize training sessions where relevant

their expertise and
experience in their respective fields at national
and international events,

e To provide guidance on common issues at
national and international events organized or
attended by the relevant competent authorities
and supporting these events on issues falling
within their jurisdiction.

raise users'

officials can share

Protokol, Kurum’un kisisel verilerin korunmasina,
KVKK’nin ise rekabetin korunmasimna  yoOnelik
verdigi onemi gostermesi bakimindan kayda deger.

Oniimiizdeki siirecte, Kurul Kkararlarinda kisisel
verilerin korunmasi mevzuatina ne Olgiide yer
verilecegi, rekabet sorusturmalart1 kapsaminda

KVKK’dan nasil destek alinacagi ve kisisel verilerin
korunmasi ile rekabet hukukun kesistigi konularda
Kurul’un nasil bir yaklasim sergileyecegi merak
konusu.

The protocol is noteworthy in terms of the
importance given by the TCA to the protection of
personal data and by the PDPB to the protection of
competition. In the coming period, it will be
interesting to see to what extent the Board will
include personal data protection legislation in its
decisions and how the Board will receive support
from the PDPB in competition investigations, and
how the Board will approach issues where personal
data protection and competition law intersect.
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Yerinde incelemenin Engellenmesi
Kararlar: ispat Standard: Yiiksek
Tutulmaya Devam Ediyor

A

@]

Latest Competition Law
Developments: Turkey & Global

Decisions on Prevention of On-Site
Inspection: High Standard of Proof
Has Been Sustained

Kurul, Ekim ay1 igerisinde yerinde incelemenin
engellenmesi nedeniyle para cezasina hiikmettigi 4

yeni gerekceli karar yaymmladi. So6z konusu
kararlarin  detaylarina, asagida  kisaca  yer
verilmektedir:

In October, the Board published 4 new reasoned
decisions in which it imposed fines for preventing
on-site inspection. The details of these decisions are
briefly provided below:

Kurul’un 13.04.2023 tarihli ve
sayil Ipek Gida karar1

23-18/325-110

Ilgili kararda, iki ayr1 yazisma silme islemine iliskin
degerlendirmeler yapildi. Ilk silme islemine iligkin
olarak, her ne kadar WhatsApp lizerindeki is
gruplarinda yer alan yazigmalarin tamaminin
inceleme giinii silindigi WhatsApp iizerindeki ¢esitli
emarelerden anlagilsa da, silme isleminin yerinde
incelemenin bagladig1 andan sonra gerceklestirilip
gerceklestirilmediginin  adli  bilisim yazilimlari
araciligtyla tespit edilemedigi ifade ediliyor.
Dolayisiyla, her ne kadar tesebbiis calisaninin
verileri yok etmeye yonelik faaliyetlerde bulundugu
siiphesi dogsa da, silme iglemine dair herhangi bir
log kaydi elde edilememesinin, yerinde incelemenin
engellendigini  yonlinde  bir  degerlendirme
yapilamayacagi sonucuna ulastirdigi belirtiliyor. Bu
kapsamda Kurul’un, ilk silme eylemine iligskin olarak
tesebbiis lehine, yliksek bir ispat standardi belirledigi

goze carpiyor.

Ikinci silme eylemine iliskin olarak ise silme
isleminin gergeklestigi zamanin tespit edilebildigi ve
bunun yerinde incelemenin baglamasindan sonra
oldugu degerlendirildi. Bu dogrultuda ise ilgili
tesebbiise, 2021 yili gayri safi gelirlerinin binde besi
oraninda idari para cezas1 verilmesine karar verildi.

Board’s Ipek Gida decision dated 13.04.2023 and
numbered 23-18/325-110

In the relevant decision, two separate deletions of
correspondence were evaluated. Regarding the first
deletion, it is stated that although it is understood
from various indications on WhatsApp that all of
the correspondence in the work groups on
WhatsApp were deleted on the day of the
examination, it cannot be determined through
forensic software whether the deletion was carried
out after the on-site inspection started. Therefore,
although it is suspected that the employee of the
undertaking was engaged in activities to destroy the
data, the fact that no log record of the deletion
process could be obtained led to the conclusion that
no assessment can be made that the on-site
inspection was prevented. In this context, it is
noteworthy that the Board set a high standard of
proof in favor of the undertaking regarding the first
deletion.

Regarding the second deletion, it was assessed that
the time of the deletion could be determined and
that this was after the start of the on-site
examination. Accordingly, the relevant undertaking
was imposed an administrative fine of five per
thousand of its gross revenues for 2021.

|
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Kurul’un 15.12.2022 tarihli ve 22-55/854-353
sayih Isbir Optik karar1

llgili kararda da, yukarida yer verilen Ipek Gida
kararina benzer bir bi¢imde tesebbiis yanlisi bir
yaklagim tercih edilmesi dikkat ¢ekiyor. Nitekim s6z
konusu tesebbiiste yapilan yerinde
esnasinda, Kurum’un baskina geldigi bilgisinin bir
bagka tesebbiise, Luxottica GoOzliik Endiistri ve
Ticaret A.S. unvanh sirkete iletildigi, akabinde ise
kargidaki tegebbiis caliganindan tek bir mesaj atildigi
ve sonrasinda bu mesajin silindiginin tespit edildigi
degerlendirildi. Ancak s6z konusu silme isleminin,
Isbir Optik tarafindan  yerinde incelemenin
engellendigine veya zorlastirlldigia iligkin bir
tespite ulastiramayacagi sonucuna varilldigr ifade
edildi.

inceleme

Latest Competition Law
Developments: Turkey & Global

Board’s Isbir Optik decision dated 15.12.2022
and numbered 22-55/854-353

It is noteworthy that, similar to the Ipek Gida
decision above, a pro-undertaking approach is
preferred in this decision. As a matter of fact,
during the on-site inspection at the undertaking in
question, it was evaluated that the information that
the Authority had come to raid the undertaking was
transmitted to another undertaking, Luxottica

Gozlik Endiistri ve Ticaret A.S., and that a single
message was sent by the employee of the other
undertaking and that this message was deleted.
However, it was concluded that the deletion in
question could not lead to a determination that the
on-site inspection was prevented or made difficult
by Isbir Optik.
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Kurul’un 16.03.2023 tarihli ve 23-14/245-81 sayi
GBK Gayrimenkul karari

Ilgili kararda, yerinde inceleme basladiktan sonra
tesebbiiste herhangi bir yetkilinin bulunamadigi,
inceleme heyetinin tekraren ve 1srarla tegebbiis
yetkilisinin tegebbiise beklendigini ifade etmesi
akabinde ise gecikmeli olarak stz konusu yetkilinin
mahalle vardigi ve incelemenin bagladig1 ifade
ediliyor. Tesebbiis avukatinin mahkeme karari
olmaksizin telefonlarin incelenemeyecegini
belirtmesi ile ise yerinde incelemenin engellendigi
kanaatine varild1 ve Kurul, ilgili tesebbiise idari para
cezast verilmesine karar verdi. Hatirlanacag: lizere
Anayasa Mahkemesi, Ford Otosan’in bireysel
basvurusu iizerine, yerinde incelemelerde mahkeme
karar1 aranmas1 gerektigini ifade etmisti. Bu nedenle
Kurul’'un bu karardan sonra mahkeme Kkarari
aranmasini talep eden sirketlere karsi tavrinin ne
olacagt merak ediliyordu. GBK Gayrimenkul
karartyla ise Kurul’'un mevcut tavri bir kez daha
goriilmiis oldu.

Latest Competition Law
Developments: Turkey & Global

Board’s GBK Gayrimenkul decision dated
16.03.2023 and numbered 23-14/245-81

In the relevant decision, it is stated that after the on-
site inspection started, no official could be found at
the undertaking, and after the inspection committee
repeatedly and insistently stated that an official of the
undertaking was expected, the official in question
arrived in the neighborhood with a delay and the
inspection started. The Board concluded that the on-
site inspection was prevented when the lawyer of the
undertaking stated that the phones could not be
examined without a court order and the Board
decided to impose an administrative fine on the
relevant undertaking. As it can be recalled, upon
Ford Otosan's individual application, the Turkish
Constitutional Court stated that a judicial decision
should be sought in on-site inspections. Therefore,
after the said decision it was a matter of curiosity
what the attitude of the Authority's experts would be
towards companies requesting a court order after this
decision. With the GBK Gayrimenkul decision, the
current attitude of the Board was once again
revealed.

Kurul’un 16.03.2023 tarihli ve 23-14/243-79 sayih
Cilek Gayrimenkul karari

flgili kararda, yerinde inceleme esnasinda bir trafik
kazas1  gerceklestigi ~ sebebiyle  gayrimenkul
danigmanin tegebbiisten ayrilmasina izin verildigi,
ancak so0z konusu kazanin sabah saat 9:01'de
gerceklestigi, kaza tutanaginin 10:00'da tutuldugu ve
kazadan yaklasik 3 saat sonra kazadan haberdar olan
kigilerin incelemeyi yarida keserek tesebbiisten
acilen ayrilmalarin1 gerektiren bir durum olmadigi
degerlendirmeleri yapildi. Bu dogrultuda yerinde
incelemenin engellendigi tespitine varan Kurul, ilgili
tesebbiise idari para cezasi uygulanmasina karar
verdi.

Board’s Cilek Gayrimenkul decision dated
16.03.202 and numbered 23-14/243-79

In the relevant decision, it was evaluated that the real
estate consultant was allowed to leave the
undertaking due to a traffic accident during the on-
site inspection, but the accident in question occurred
at 9:01 a.m., the accident report was kept at 10:00
a.m. and there was no situation that required the
persons who were informed about the accident
approximately 3 hours after the accident to interrupt
the inspection and leave urgently the undertaking.
Accordingly, the Board concluded that the on-site
investigation was prevented and decided to impose
an administrative fine on the relevant undertaking.

Ekim - October 2023
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Yeni Sorusturmalar A¢ilirken =0 Investigations Are Finalised While
Yiriitiilen Incelemeler Neticeleniyor % New Ones are Initiated

Ekim ayinda, Kurul tarafindan 3 yeni sorusturma
acilirken halihazirda yiiriitiilen 4 sorusturma ise
sonuclandi. Yeni baglatilan sorugturmalara iliskin
bilgiler kisaca agagidaki asagida verilmektedir.

Board initiated 3 new
rendered final

In October, the
investigations and
regarding 4 ongoing investigations. Information on
the newly initiated investigations is briefly given
below:

decisions

e Usak ilinde siiriicii kursu olarak faaliyet gosteren
13 tegebbiise ve oOzel siiriicii  kurslarina
danigmanlik  hizmeti tesebbiise,
aralarinda fiyat tespiti yapmak suretiyle 4054
sayith Kanun’un 4. maddesini ihlal edip
etmediklerinin  tespiti
acilmasina karar verildi.

e Ambalajli su sektoriinde faaliyet gosteren
iiretici/tedarikci tegebbiislerin iiriin fiyatlarim
birlikte tespit ettigi iddiasina iliskin acilan 6n
arastirma sonucunda, sorusturma agilmamasina
karar verilmisti. Kurul, bu sorusturmada elde
ettigi bulgular dogrultusunda Erikli Su ile Pinar
Su'nun bilgi degisimi yoluyla 4054 sayili
Kanun’un 4. maddesini ihlal edip etmediklerine
yonelik sorusturma agilmasina karar verdi.

veren |

ama01y1a sorusturma

o Anilan Onarastirma sonucunda elde edilen
bulgular dogrultusunda ayrica, Buzdagi Su
hakkinda, alicilarin yeniden satis fiyatlarini
belirlemek suretiyle 4054 sayili Kanun’un 4.
maddesini ihlal edip etmedigine yoOnelik
sorugturma agilmasina karar verildi.

R

e The Board decided to open an investigation
against 13 undertakings operating as driving
schools in Usak and 1 undertaking providing
consultancy services to private driving schools
in order to determine whether they violated
Article 4 of Law No. 4054 by fixing prices
among themselves.

e As a result of the preliminary investigation
regarding the allegation that the
producer/supplier undertakings operating in the
packaged water sector determined product
prices together, it was decided not to open an
investigation. In line with the findings of this
investigation, the Board decided to open an
investigation on whether Erikli Su and Pinar Su
violated Article 4 of Law No. 4054 through
information exchange.

o In line with the findings of the
aforementioned preliminary investigation,
the Board also decided to open an
investigation on whether Buzdagi Su
violated Article 4 of Law No. 4054 by
determining the resale prices of the buyers.
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Ekim ayinda kapanan dosyalardaki tegebbiislere,
ihlal isnatlarina ve sonuglanma usuliine iliskin
bilgiler ise kisaca asagida gibi 0Ozetlenebilir.
Tesebbiislerinin tamaminin yeniden satig fiyatinin
tespiti oldugu ve
sorusturmalart uzlagsma usuliiyle sona erdirmeyi
tercih ettikleri goriiliiyor.

iddialarinin muhatab1

e Hizli tiiketim mallar sektoriinde iiretici/tedarikci
olarak faaliyet gosteren Erbak Uludag’in
alicilarinin  yeniden satis fiyatin1 belirlemek
suretiyle 4054 sayili Kanun’un 4. maddesini
ihlal edip etmediginin tespitine yonelik olarak
yiiriitiilen sorusturma, sunulan uzlagma metninin
kabuliiyle sonuglandi.

e RRH Kiiciik Elektrikli Aletler’in yeniden satig
fiyat1 tespitinde bulunmak suretiyle 4054 sayil
Kanun’un 4. maddesini ihlal edip etmediginin
tespitine yoOnelik olarak yiiriitiillen sorusturma,
sunulan uzlagma metninin kabuliiyle sonuclandi.

e Ipek Gida Dayamkli Tiiketim Mallari’nin
yeniden saticilarina  yeniden satig fiyati
tespitinde bulunmak suretiyle 4054 sayil
Kanun’un 4. maddesini ihlal edip etmediginin
tespitine yoOnelik olarak yiiriitiillen sorusturma,
uzlagma metninin kabuliiyle sonug¢landi.

e Hizl tiiketim mallan sektoriinde tiretici/tedarikc¢i
olarak faaliyet goOsteren Namet Gida'nin,
alicilarinin  yeniden satig fiyatin1 belirlemek
suretiyle 4054 sayili Kanun’un 4. maddesini
ihlal edip etmediginin tespitine yonelik olarak
yiiriitiilen sorusturma, sunulan uzlasma metninin
kabuliiyle sonuclandi.

Ilgili kararlarin gerekceleri heniiz yayimlanmasa da
kisa versiyonu kamuoyuyla paylasildi. Bu vesileyle
ise, anilan tesebbiislere uygulanan idari para
cezalarinda, uygulamada neredeyse artik sabitlesen
%25'lik uzlagma indirimi oraninin uygulandigini
0grenmek miimkiin oldu.

Latest Competition Law
Developments: Turkey & Global

The information on the undertakings, the
allegations of infringement and the concluding
procedure in the cases closed in October can be
briefly summarized as follows. It is observed that
all of the undertakings were subject to resale price
fixing allegations and preferred to conclude the
investigations through settlement procedures.

e The investigation conducted to determine
whether Erbak Uludag, which operates as a
manufacturer/supplier in the fast-moving
consumer goods sector, violated Article 4 of
Law No. 4054 by determining the resale price
of its buyers, concluded with the
acceptance of the settlement text submitted.

e The investigation conducted to determine
whether RRH Small Electrical Appliances
violated Article 4 of Law No. 4054 by fixing
the resale price concluded with the acceptance
of the settlement text submitted.

e The investigation conducted to determine
whether Ipek Gida Dayanikli Tiiketim Mallari
violated Article 4 of Law No. 4054 by fixing
resale prices for its resellers was concluded
with the acceptance of the settlement text.

e The investigation conducted to determine
whether Namet Gida, which operates as a
manufacturer/supplier in the fast-moving

was

consumer goods sector, violated Article 4 of
Law No. 4054 by determining the resale price
of its buyers, concluded with the acceptance of
the settlement text submitted.

Although the justifications of the relevant decisions
have not yet been published, a short version has
been shared with the public. On this occasion, it
was possible to learn that the 25% settlement
discount rate, which is now almost fixed in
practice, was applied to the administrative fines
imposed on these undertakings.
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Yukarida sayilanlarin yani sira, Kurul’un yumurta
sektoriine yonelik olarak yiiriittiigi bir dizi
sorusturmanm da tamamlandigi duyuruldu. Tlgili
duyuruda, Kurul’'un 2022 yilinin Mayis ayinda,
yumurta sektoriine yonelik olarak fiyat tespiti, bolge
paylagimi ve arz miktarinin kisitlandig1 iddialariyla
iki ayr sorusturma baslatildi§i, sorusturmalarin
ilkinde toplam 34 yumurta ireticisinin, ikincisinde
ise 13 adet yumurta iireticisi birliginin ve ayrica 12
yumurta iireticisinin incelendigi ifade edildi. Ayrica
her iki sorusturmanin da Kurul’'un 26 Ekim 2023
tarihinde aldig1 kararlarla sonlandig: belirtildi.

IIk sorusturmada, toplam 26 tesebbiisiin yumurta
fiyatlarin1 birlikte belirlediklerinin ve yumurta satigi
yaptiklart bolgeleri paylastiklarinin bilgisi mevcut.
Sorusturma tarafi 14 tesebbiisiin  sorusturma
stirecinde uzlagsma talebinde bulundugu ve yiiriitiilen
uzlagma siirecleri sonucunda ihlalin varligin1 ve
kapsamim1  kabul tesebbiisler
sorusturmanin ihlal tespitini ve idari para cezasini
iceren Kurul kararlariyla sonlandirildigi da ifade
ediliyor. Ikinci sorusturmada ise sorusturma tarafi
yumurta ireticisi tegebbiis birliklerinin yumurta
fiyatin1 tespit ettikleri ve yumurta arz miktarini
kisitladiklar1 saptandigi belirtiliyor.

eden bakimindan

Ozellikle yumurta iireticisi tesebbiisler bakimindan,
s0z konusu rekabet karsiti davraniglarinin “rekabet
hukukunda en agir ihlali olarak nitelenen kartel
niteligi” tasidig1 vurgulandi. Bu dogrultuda ise her
iki sorusturma kapsaminda toplamda yaklagik 98
milyon TL idari para cezas1 uygulandig aktarildi.

S6z konusu sorusturma, hizli tiiketim mallar
sektoriinii  yakindan ilgilendiriyor. Hatirlanacagi
iizere Ekim ayinda oldugu gibi, gectigimiz Eyliil
ayinda da anilan sektor Kurul giindeminde genis bir
yer kaplamigti. Gerek yeni acilan, gerekse de
sonuclandirilan dosyalar g0z Oniinde
bulunduruldugunda, hizli tiikketim mallar sektoriiniin
bir siire daha Kurul’un odagindaki sektorler arasinda
yer alacagi diigliniilebilir. Hizli tiiketim mallar
sektoriinde faaliyet goOsteren tegebbiislere yonelik
sorusturmalar1 ele aldigimiz Agustos biiltenimize
baglant iizerinden erisebilirsiniz

Latest Competition Law
Developments: Turkey & Global

In addition to the aforementioned, the Board
announced that a series of investigations conducted by
the Board into the egg sector have been completed. In
the relevant announcement, it was stated that in May
2022, the Board initiated two separate investigations
into the egg sector with the allegations of price fixing,
region allocation and restriction of supply, and that a
total of 34 egg producers were examined in the first
investigation and 13 egg producer associations and 12
egg producers were examined in the second
investigation. It was also stated that both
investigations were concluded with the decisions of
the Board on October 26, 2023.

In the first investigation, a total of 26 undertakings
were reported to have set egg prices together and
shared the regions where they sold eggs. It is also
stated that 14 undertakings requested reconciliation
during the investigation process and the investigation
was terminated with the Board's decisions including
the determination of violation and administrative fines
for the undertakings that accepted the existence and
scope of the violation as a result of the reconciliation
processes. In the second investigation, it is stated that
it was determined that the egg producer undertakings'
associations determined the egg price and restricted
the amount of egg supply.

It was emphasized that the anti-competitive behavior
of the egg-producing undertakings in question had
"cartel characteristics, which is considered as the most
severe violation of competition law". Accordingly, it
was stated that a total administrative fine of
approximately TRY 98 million was imposed within
the scope of both investigations.

The investigation is closely related to the fast-moving
consumer goods sector. As it will be recalled, the
aforementioned sector was on the agenda of the Board
in September as well as in October. Considering both
the newly opened and finalized cases, it can be
assumed that the FMCG sector will remain in the
Board's focus for some time to come. You can access
our August newsletter, in which we discussed the
investigations against undertakings operating in the
FMCG sector, via the following link.

Ekim - October 2023

15


https://www.linkedin.com/feed/update/urn:li:activity:7104778779331338241
https://www.linkedin.com/feed/update/urn:li:activity:7104778779331338241/

1 JCOPARTNERS

Competition & Regulation

Latest Competition Law
Developments: Turkey & Global

KJaK

Kamu Gozetimi Kurumu

Kamu Gozetimi Kurumu - Public Oversight Authority

Taahhiitlerin ve Sartlarin
Izlenmesinde Yeni Donem: 32
Denetim Kurulusu Yetkilendirildi

Q

New Era in the Monitoring of
Commitments and Conditions: 32
Audit Institutions Authorized

19 Ekim 2023 tarihinde Kamu Gozetimi, Muhasebe
ve Denetim Standartlar1 Kurumu ("Kamu Go6zetimi
Kurumu"), Kurul kararlarinda belirtilen taahhiit ve
sartlarin tesebbiisler tarafindan yerine getirilip
getirilmedigine iligkin denetim hizmeti vermek
tizere, belirlenen kriterlere uygun olarak bazi
denetim kuruluglarimin  belirlendigini  duyurdu.
Gelismenin, siire¢lerde belirliligin yani sira uyumun
izlenmesini  kolaylagtirarak  etkinlik  saglamasi
bekleniyor.

Kamu Gozetimi Kurulu'nun 12/10/2023 tarihli ve
75935942-050.01.04-[01/19807] sayilt karar1 ve
Kurul'un 28/09/2023 tarihli ve 23-46/883-M sayili
karar1 ile tesebbiislerin uygulanan taahhiitlere ve
sartlara uygun faaliyet gostermelerinin saglanmasi
amaciyla cesitli denetim kuruluslarimin denetim
hizmeti vermesi Kkararlagtirildi. Bu kapsamda,
bagimsiz denetim kuruluglarinin  s6z  konusu
hizmetleri verebilmeleri icin tasimalar1 gereken
nitelikler agagida belirtildigi iizere:

e Kadrolarinda en az 10 veya daha fazla denetgi
olmasi, ve

e Son 5 yil igerisinde en az 5'i BIST'te islem goren
sirketler olmak iizere en az 10 farkli sirketi
denetlemis olmak.

Belirtilen kriterleri saglayan denetim kuruluslarinin
listesinin Kamu Gozetimi Kurumu'nun internet
sitesinde yayimlanmasina ve kriterlerde degisiklik
olmasi halinde listede gerekli giincellemelerin ilgili
kurum tarafindan yapilmasina karar verildi. Hizmet
vermeye yetkili bagimsiz denetim kuruluglarinin
mevcut listesi ise halihazirda kamuoyu ile paylasildi.
Yetkili 32 firmay1 6grenmek icin baglantiyr takip
edebilirsiniz.

On 19 October 2023, the Public Oversight,
Accounting and Auditing Standards Authority
("Public Oversight Authority") announced that
certain audit institutions have been designated in
accordance with specified criteria to provide audit
services regarding whether the commitments and
conditions set forth in the Board decisions are
fulfilled by the undertakings. The new development
is expected to ensure certainty in the processes
while providing efficiency by facilitating the
monitoring of compliance.

The decision of the Board of Public Oversight
Authority dated 12/10/2023 and numbered
75935942-050.01.04-[01/19807], and the decision
of the TCB dated 28/09/2023 and numbered 23-
46/883-M, determined several audit institutions to
perform audit services to ensure undertakings are
operating in compliance with the implemented
commitments and conditions. In this respect, the
requirements that independent audit institutions
should meet in order to provide said services are the
following qualifications:

e Having at least 10 or more auditors on their
staff, and

e Having audited at least 10 different companies
in the last 5 years, at least 5 of which are
companies listed on the BIST.

It has been decided that the list of audit firms
meeting the specified criteria will be published on
the website of the Public Oversight Authority and
the necessary updates to the list will be made by the
authority in case there are any changes in the
criteria. The list of independent audit firms
authorized to provide services was shared with the
public. Please follow the link to find out 32
authorized firms.
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Avrupa Birligi Komisyonu - European Commission

Gegitbekgilerine Yonelik Uyum
Raporu Sablonu Yayimland:

=

Template of Compliance Report for
Gatekeepers Published

Avrupa Birligi Komisyonu (“Komisyon”), 9 Ekim
2023 tarihinde, belirlenen gecit bekcilerinin Dijital
Piyasalar Yasas1 (Ing. Digital Markets Act - “"DMA”)

kapsaminda sunmalar1 gereken uyum raporu
sablonunu yayimladi.
Komisyon'un duyurusunda uyum raporlarinin,

Komisyon'un belirlenen gecitbek¢ilerinin DMA'ya
etkin uyumunu degerlendirmek icin ihtiya¢ duydugu
tim ilgili bilgileri ayrintili ve seffaf bir sekilde
icermesi gerektigi ifade edildi. Ayrica s6z konusu
raporlarin gecitbekcisi belirleme kararinda listelenen
tiim temel platform hizmetlerini kapsamasi gerektigi
de belirtildi. Raporlarin gecitbekcisi belirlemesinden
itibaren 6 ay icinde sunulmasi ve yilda en az bir kez
giincellenmesi  gerektigi  biliniyor.
sonrasinda her bir uyum raporunun gizli olmayan bir
Ozetini yayinlayacak olmasmin, global diizlemdeki
uygulamacilar icin yol gosterici nitelikte olacagi
degerlendirilebilir.

Komisyon'un
y

On 9 October 2023,
European Union ("Commission") published the
template for the compliance report that designated
gatekeepers must submit under the Digital Markets
Act ("DMA").

the Commission of the

The
compliance reports
information that the Commission needs to assess the
effective compliance of designated gatekeepers with
the DMA in a detailed and transparent manner. They
should also cover all the core platform services listed
in the gatekeeper designation decision. It is known
that the reports must be submitted within 6 months
of the gatekeeper designation and updated at least
once a year. Since the Commission will subsequently
publish a non-confidential summary of each
compliance report, it will provide guidance for
practitioners globally.

stated that
should contain all relevant

Commission's announcement
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Dawn Raids in the Construction
Chemicals Sector

17 Ekim 2023 tarihi itibariyle, tesebbiislerin rekabete
aykir1 davraniglarda bulunup bulunmadiklarini tespit
etmek amaciyla yapr kimyasallar1 sektoriinde bir¢ok
iilkede es zamanhi olarak yerinde incelemeler
gerceklestirildi. Tiirkiye'de de c¢ok sayida sirket
incelemeye tabi tutuldu.

Bu kapsamdaki yerinde incelemeler, Kurum ile basta
Avrupa Birligi Komisyonu ve Birlesik Krallik
rekabet otoritesi olmak {lizere diger diizenleyiciler
arasindaki isbirligi ve koordinasyonun ilk resmi
ornegi olmasi bakimindan 6nem tastyor.

As of October 17, 2023, dawn raids were carried out
in many countries simultaneously in the construction
chemicals sector to determine whether undertakings
have been involved in any anticompetitive conduct.
Several companies in Turkey were also subject to
scrutiny.

The on-site inspections within this scope are of
significance as they are the first official example of
the co-operation and co-ordination between the
Authority and other enforcers, particularly the
European Commission and the UK regulator,

Competition and Markets Authority.
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Ila¢ Sektoriine Ilk Kartel Yaptirimi ‘@

Latest Competition Law
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First Cartel Penalty to the
Pharmaceutical Sector

Komisyon 19 Ekim 2023 tarihinde, 5 ilag sirketine,
kartele katildiklari i¢in toplamda 13.4 milyon Euro
para cezasi verdigini duyurdu. S6z konusu gelisme,
Komisyon’un ilag sektoriinde bir kartele katildiklari
icin girketlere ilk kez yaptrim uygulamasi
bakimindan one ¢ikiyor.

Kartel iiyelerinin, jenerik ilac¢ iiretiminde kullanilan
SNBB’nin (N-Butylbromide Scopolamine/Hyoscine)
tireticileri ya da distribiitorleri olduklar1 ifade edildi.
Dosya konusu rekabet karsiti eylemleri ise, kartel
tiyelerinin, 2005 ve 2019 yillar1 arasinda SNBB'nin
asgari satig fiyatin1 distribiitorlere ve jenerik ilag
tireticilerine bildirmek suretiyle yeniden satis fiyatim
tespit ettikleri ve bu konuda anlagtiklar1 olusturuyor.
Ayrica kota tahsisi konusunda da mutabakata
varildig1 ve ticari acidan hassas bilgi degisiminde
bulunduklar1 da ifade ediliyor.

Idari para cezasi uygulanan tesebbiislerin tamaminin
sorusturmay1 uzlagsma prosediiriiyle neticelendirmeyi
ve dolayisiyla rekabete aykirilik iddialarin1 kabul
ettigi bildirildi. Altinc1 bir sirket ise, rekabete aykir
eylemleri pismanlik programi kapsaminda
Komisyon’a bildirdigi i¢in para cezasindan tamamen
muaf tutuldu. Uzlagmamayi tercih eden bir bagka
tesebbiis bakimindan ise siire¢ devam ediyor.

Komisyon’un, sorusturma esnasinda Isvigre ve
Avustralya rekabet otoriteleriyle isbirligi yaptigim
aciklamasi ise ayrica kayda deger bulundu. Nitekim
bu husus, bir¢cok rekabet otoritesinin sorusturma
stireclerinde esgiidiim saglamasina yonelik siiregelen
kiiresel egilimi teyit ediliyor.

On 19 October 2023, the Commission announced
that it fined 5 pharmaceutical companies a total of
EUR 13.4 million for their participation in a cartel.
This is the first time that the Commission has
sanctioned companies for participating in a cartel in
the pharmaceutical sector.

It was stated that the cartel members are the
manufacturers or of SNBB (N-
Butylbromide Scopolamine/Hyoscine) used in the
production of generic The
competitive acts subject to the case are that the cartel
members determined and agreed on the resale price
of SNBB between 2005 and 2019 by communicating
the minimum sales price of SNBB to distributors and
generic drug manufacturers. They also agreed on
quota allocation and exchanged competitively
sensitive information.

distributors

medicines. anti-

It was reported that all of the fined undertakings
agreed to conclude the investigation through the
settlement procedure and therefore accepted the
allegations of anti-competitive conduct. A sixth
undertaking was completely exempted from the fine
as it reported the anti-competitive acts to the
Commission under the leniency programme. As for
another undertaking that chose not to settle, the
process is still ongoing.

It is also noteworthy that the Commission announced
that it co-operated with the Swiss and Australian
competition authorities during the investigation. This

confirms the ongoing global trend for many

enforcers to co-ordinate their investigations.

L
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AB Adalet Divani - Court of Justice of the EU

Farkli Pazarlarda Faaliyet Gosteren
Sirketler Arasindaki Rekabet Yasagi
Anlasmalarinin Degerlendirilmesine

Acikhik Getirildi

Be

Clarification on the Evaluation of Non-
Compete Agreements between
Companies Operating in Different
Markets

Avrupa Birligi Adalet Divam (“ABAD”), C-331/21
sayili dosyada 26 Ekim 2023 tarihinde verdigi 6n
kararla, farkli {iriin pazarlarinda faaliyet goOsteren

tesebbiisler arasindaki rekabet etmeme
anlagsmalarinin =~ ama¢  bakimindan  rekabetin
kisitlanmasi olarak degerlendirilip

degerlendirilemeyecegi konusunda rehberlik sagladi.

Hatirlanacag1 lizere 2 Mart tarihinde Bagsavci
Rantos, dosyaya iliskin goriisiinii aciklamustr. Tlgili
goriis kapsaminda bir tegebbiisiin, digerine heniiz
rakip gelecekte aym1  pazara
girebilecegine dair somut ve gercek ihtimallerin
varligin ~ halinde  potansiyel  rakip  olarak
degerlendirilebilecegini ve ilaveten, ayr1 pazarlarda
faaliyet goOsteren potansiyel rakipler arasinda
kararlastirilan rekabet yasagi hiikiimlerinin, ortaklik
icin kesinlikle gerekli oldugu ispatlanmadikca, pazar
paylasimi niteliginde ve amag¢ yOniiyle rekabete
aykir1 bir anlagsma olarak yorumlanmas: gerektigini
ifade etmisti. S6z konusu goriisii ele aldigimiz Mart
baglantiy1

olmasa dahi

biiltenimize
edebilirsiniz.

ulagmak icin takip

With its preliminary ruling of 26 October 2023 in
Case C-331/21, the Court of Justice of the European
Union ("CJEU") provided guidance on whether non-
competition agreements between undertakings
operating in different product markets can be
regarded as restriction of competition by object.

Prior to the judgment, on 2 March, Advocate
General Rantos announced his opinion on the case.
Within the scope of the said opinion, it was stated
that even if an undertaking is not yet a competitor of
another undertaking, it may be considered as a
potential competitor if there are concrete and real
possibilities that it may enter the same market in the
future, and in addition, non-competition clauses
agreed between potential competitors operating in
separate markets should be interpreted as an anti-
competitive agreement in the nature and purpose of
market sharing, unless it is proved that it is
absolutely necessary for the partnership. You can
follow the link_to our March newsletter in which we
discussed this opinion.

L
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Lizbon Temyiz Mahkemesi, akabinde ise ABAD
Oniine gelen dosya esasen, Portekiz Rekabet
Otoritesinin 2017 yilinda elektrik dagiticis1 Energias
de Portugal (EDP), perakendeci MC (eski adiyla
Sonae) ve MC'nin istirakini rekabet
anlagmasi yaptiklar icin toplam 38,3 milyon Euro
para cezasina carptiran kararindan kaynaklantyor.
Anlagsma uyarinca, EDP ve MC ortak miisterilerine
indirim saglamig, birbirlerinin pazarina girmemeyi
veya Dbirbirlerinin rakipleriyle benzer indirim
anlagmalar1 yapmamay1 taahhiit etmislerdi.

etmeme

Lizbon Temyiz Mahkemesinin ABAD'dan c¢esitli
hususlarda yol gOstermesini istemesi lizerine ise
ABAD, temel olarak ii¢ konuya odaklandi: (i) hangi
durumlarda ayr iirlin pazarlarinda faaliyet gosteren
tesebbiislerin  potansiyel rakip olarak kabul
edilebilecegi; (ii) s6z konusu anlagmadaki rekabet
etmeme hiikmiiniin amag¢ bakimindan bir kisitlama
olarak kabul edilip edilemeyecegi; ve (iii) rekabet
etmeme hiikmiiniin daha genis kapsamli bir ticari
anlagmaya yan sinirlama tegkil edip edemeyecegi.

L

s
q

[ 3

1. Potansiyel Rekabet

ABAD, tiiketim mallar1 perakendecilerinden olusan
bir ag1 yoneten bir girketin, "s6z konusu pazara
girmesi ve soz konusu tedarik¢i ile rekabet etmesi
icin gercek ve somut imkanlar bulundugunun"
gosterilmesi halinde, bir elektrik tedarik¢isinin
potansiyel rakibi olarak kabul edilebilecegine karar
verdi. ABAD ayrica, potansiyel rekabetin
belirlenmesinde  dikkate alinabilecek faktorler
konusunda da baz1 yonlendirmelerde bulundu.
Bunlar arasinda 6rnegin, grubun diger sirketlerinin
faaliyetleri, sirketin ilgili pazarlarda daha Onceki
faaliyetleri ve hatta dogrudan taraflarin rekabet
etmeme anlagmasi yapmis olmalar1 bulunuyor.

Latest Competition Law
Developments: Turkey & Global

The case before the Lisbon Court of Appeal and
subsequently before the CJEU stems mainly from
the Portuguese Competition Authority's 2017
decision fining electricity distributor Energias de
Portugal (EDP), retailer MC (formerly Sonae) and
MC's subsidiary a total of EUR 38.3 million for
entering into a non-competition agreement. Under
the agreement, EDP and MC provided discounts to
their joint customers and undertook not to enter each
other's market or enter into similar discount
agreements with each other's competitors.

When the Lisbon Court of Appeal asked the CJEU
for guidance on various issues, the CJEU focussed
mainly on three issues: (i) the circumstances in
which undertakings operating in separate product
markets may be regarded as potential competitors;
(ii) whether the non-compete clause in the agreement
in question may be regarded as a restriction by
object; and (iii) whether the non-compete clause may
constitute an ancillary restriction to a broader
commercial agreement.

& \®

1. Potential Competition

The CJEU ruled that a company managing a network
of retailers of consumer goods can be considered a
potential competitor of an electricity supplier if it is
shown that "there are real and concrete possibilities
for it to enter the market in question and compete
with that supplier". The CJEU also gave some
guidance on the factors that may be taken into
account in determining potential competition. These
include, for example, the activities of other
companies in the group, the company's previous
activities in the relevant markets and even the fact
that the parties have entered into a non-compete
agreement.

L
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2. Amac¢ Bakimindan Rekabeti Kisitlama

ABAD, pazar paylasimi anlagsmalar1 gibi pazardan
dislama anlagmalarinin, potansiyel rekabeti ortadan
kaldirma ve potansiyel rakibi pazarin disinda tutma
amacina sahip olmalar1 nedeniyle ama¢ bakimindan
rekabet ihlali olarak degerlendirilebilecegine karar
verdi. Ayrica, yanlis1
varliginin, ama¢ bakimindan ihlal nitelendirmesini
ortadan kaldirmak icin yeterli olmadig1 da belirtildi.
Amag bakimindan rekabet ihlali nitelemesinin ancak
etkilerin "kanitlanmug, ilgili, anlagsmayla iliskili,
yeterince onemli olmasi ve s6z konusu anlagmanin
rekabete yeterli derecede zarar verip vermedigine
ilisgkin makul bir siipheyi ortaya koymasi" halinde
bertaraf edilebilecegi ifade edildi.

sadece rekabet etkilerin

3. Yan Smirlamalar

ABAD, rekabet yasagi hiikmiiniin ancak ilgili
hiikmiin s6z konusu anlagmanin uygulanmasi igin
objektif olarak gerekli olmasi ve amaglartyla orantil
olmas1 halinde ana ticari anlagmaya yan sinirlama
niteliginde kabul edilebilecegini belirtti.

S0z konusu kararla birlikte ayrica, bu yonde verilen
yakin tarihli ABAD kararlarina paralel bir bi¢cimde,
belirli bir davranigin rekabet karsiti niteliginin
degerlendirilmesinde yasal ve ekonomik baglamin
gz Oniinde bulundurulmasimnin 6nemi vurgulandi.
Yeniden satis fiyatinin tespiti kapsaminda benzer bir

degerlendirmeyi iceren ABAD’in  Super Bock

kararim ele aldigimiz Haziran biiltenimize baglanti
iizerinden erisebilirsiniz.

Latest Competition Law
Developments: Turkey & Global

2. Restriction of Competition by Object

The CJEU ruled that market exclusion agreements,
such as sharing agreements, may be
considered as infringements of competition for the
purpose of eliminating potential competition and
excluding a potential competitor from the market. It

market

was also stated that the mere existence of pro-
competitive effects is not sufficient to eliminate the
characterisation of an infringement by object. It was
stated that the attribution of an infringement of
competition by object can only be eliminated if the
effects are proven, relevant, related to the agreement,
sufficiently significant, and raise a reasonable doubt
as to whether the agreement in question sufficiently
harms competition.

3. Ancillary Restrictions

The CJEU stated that a non-compete clause may
only be considered as an ancillary restriction to the
main commercial agreement if it is objectively
necessary for the implementation of that agreement
and proportionate to its objectives.

In line with the recent CJEU decisions, the decision
also emphasised the importance of taking into
account the legal and economic context in assessing
the anti-competitive nature of a particular conduct.
You can access our June newsletter, in which we
discussed the CJEU's Super Bock decision, which
contains a similar assessment in the context of resale
price determination, via the link.
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Competition & Markets Authority

Ingiliz Rekabet Otoritesi - Competition & Markets Authority

Bulut Hizmetleri Sektor Incelmesine
Konu Oluyor

o

Cloud Services Subject to Sector
Review

5 Ekim 2023 tarihinde Birlesik Krallik Rekabet
(“CMA”), bulut altyapt hizmetlerinin
tedarikine yonelik derinlemesine bir inceleme
baglattigint duyurdu. S6z konusu inceleme esasen;
Ingiliz yayin, telekomiinikasyon, posta diizenleyicisi
ve rekabet otoritesi Ofcom’un, pazarin rekabeti
sinirlayabilecek ozelliklerini tespit eden raporunu
takiben yiiriitiilecek.

Otoritesi

Bulut hizmetleri bilindigi iizere; islem, depolama, ag
ve yazilim gibi bilgi islem kaynaklarina uzaktan
erisime izin veriyor. Bu tiir hizmetler kiiresel olgekte
bircok isletme icin hayati onem tasimakla birlikte
hizla benimseniyor.

CMA’nin duyurusunda, Ofcom'un temel endigesinin
ozetle, kurumsal miisterilerin bulut saglayicilarini
degistirmekte ya da saglayici
kullanmakta zorlanmasi oldugu ifade edildi. Ofcom
bu  problemlerin, pazarin ii¢  Ozelliginden
kaynaklandigin ifade etmisti:

birden fazla

e Cikis iicretleri: miisterilerin verilerini bir
buluttan digar1 aktarmak icin ddedikleri licretler
bu kapsamda yer aliyor. Bu durum, birden fazla
bulut saglayicisinin kullanimini caydirabilecek
nitelik arz ediyor. Ayrica, gecisi daha maliyetli
hale getirebilir.

e Birlikte islerlik ve tasmabilirlik oOniindeki
teknik engeller: verilerin ve uygulamalarin
farkli bulutlarda calisacak sekilde yeniden
yapilandirilmasi i¢in gereken ek caba ile kiilfet,
miisterilerin bulut saglayicilarinin hizmetlerini
birlestirme veya saglayici degistirme becerilerini
kisitlayabilecek nitelik arz ediyor.

o Indirimler: Miisterileri,  gereksinimlerinin
tamami veya ¢ogu icin tek bir bulut saglayicisi
kullanmaya tegvik etme 6zelligi gosteriyor.

On 5 October 2023, the UK's Competition and
Markets Authority ("CMA") announced that it has
launched an in-depth review into the supply of cloud
The review essentially
follows a report by Ofcom, the UK broadcasting,
telecommunications and postal regulator and
competition authority, which identified features of
the market that may limit competition.

infrastructure services.

Bulut hizmetleri bilindigi iizere; islem, depolama, ag
ve yazilim gibi bilgi islem kaynaklarina uzaktan
erisime izin veriyor. Bu tiir hizmetler kiiresel olcekte
bircok isletme icin hayati onem tasimakla birlikte
hizla benimseniyor.

The CMA's announcement outlined Ofcom's main
concern, in summary, that business customers were
finding it difficult to switch cloud providers or to use
more than one provider. Ofcom stated that these
problems were caused by three characteristics of the
market:

¢ Exit fees: this includes the fees that customers
pay to transfer their data out of a cloud. This can
discourage the use of multiple cloud providers.
It can also make the transition more costly.

e Technical barriers to interoperability and
portability: the additional effort and burden
required to reconfigure data and applications to
run in different clouds, which may limit
customers' ability to combine cloud providers'
services or switch providers.

e Discounts: Incentivising customers to use a
single cloud provider for all or most of their
requirements.

L
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Netice itibariyle Ofcom, pazarin anilan 6zelliklerine
yonelik bir miidahale gerceklesmedigi takdirde
rekabetin bozulabileceginden ve alternatif sirketlerin
yerlesik oyunculara karst Olcek kazanip rekabet
edemeyeceginden endise ediyor. Bu dogrultuda
CMA, ilgili pazarda rekabetin etkin bir bi¢imde
isleyip islemedigini ve tespit edilen
cOziimlemek icin ne gibi adimlar atilmas1 gerektigini
belirlemek {iizere, Ofcom’un sevkine binaen, sOz
konusu pazari daha ayrintili olarak inceleyecek.

sorunlari

Hatirlanacag1 iizere Haziran aymda da Fransiz
Rekabet Otoritesi, bulut bilisim sistemlerine yonelik
olarak bir sektor aragtirmasi gerceklestirmisti. Bu

dogrultuda  ilgili  otoritenin  caligsmasindaki
bulgularina  dayanarak  tegebbiislere  yOnelik
incelemeler  gerceklestirdigi ~ biliniyor. =~ Bulut

hizmetleri pazarinin diinya genelinde cesitli rekabet
otoritelerinin giindeminde iist siralarda yer aldig1 ve

bunun  bir siire daha devam  edecegini
degerlendirmek  miimkiin.  Fransiz  Rekabet
Otoritesinin ~ yayimladigi s6z konusu sektor

incelemesini ele aldigimiz Haziran biiltenimize

baglant1 iizerinden erisebilirsiniz.

Latest Competition Law
Developments: Turkey & Global

As a result, Ofcom is concerned that, without
intervention to address these market characteristics,
competition may be distorted and alternative firms
may be unable to gain scale and compete against
incumbents. Accordingly, the CMA will, on Ofcom's
referral, examine the market in more detail to
competition is  operating
effectively in the relevant market and what steps
should be taken to address the issues identified.

determine  whether

In June, the French Competition Authority had
conducted a sector inquiry on cloud computing
systems. In this respect, it is known that the relevant
authority has scrutinised undertakings based on the
findings of its study. It is possible to assess that the
cloud services market is at the top of the agenda of
various competition authorities around the world and
this will continue for a while. You can access our
June newsletter, in which we discussed the sector
review published by the French Competition
Authority, via the link below.
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Arcelik ve Whirlpool Arasinda
Kurulacak Ortak Girigsimde Zit
Gelismeler

Latest Competition Law
Developments: Turkey & Global

Venture between Arcelik and
Whirlpool

?z Opposite Developments in the Joint

Dosya kapsaminda yapilan 11 Ekim tarihli
giincellemede CMA, Arcelik ve  Whirlpool
arasindaki ortak girisim anlagmasinin rekabeti
azaltabilecegi  gerekgesiyle nihai incelemeye
alimmasina karar verdi. CMA, yaptig1 agiklamada,
Arcelik’in endiselerini gidermeye yoOnelik taahhiitte
bulunmamasi halinde anlagsmayi nihai incelemeye
sevk edecegini duyurmustu. Tesebbiisler ise
CMA’ya taahhiit teklifinde bulunmayacaklarint 5
Ekim’de bildirmisgti.

Komisyon ise 23 Ekim tarihli karariyla, Ingiliz
rekabet otoritesinin aksine, s6z konusu isleme izin
verdigini duyurdu. Bu dogrultuda yeni olusumda
Arcelik %75'lik cogunluk hissesine sahip olurken
kalan %25 ise Whirlpool tarafindan kontrol edilecek.
Komisyon’un  kararinda ifade edilen kilit
faktorlerden biri, hem Arcelik hem de Whirlpool'un
aktif oldugu Avrupa Ekonomik Alani iilkelerinde
alternatif tedarikcilerin varlig1 nedeniyle rekabet
endiselerinin olmamasiydi. Bu unsurun, birlesmeden
kaynaklanabilecek olast rekabet karsiti etkileri
hafiflettigi belirtildi.

Arcelik ve Whirlpool'un rekabetin yiiksek oldugu
Avrupa pazarindaki konumlarin1  giiclendirmek
amaciyla kaynaklarinm1 ve uzmanliklarini bir araya
getirmelerinin, stratejik bir hamleyi temsil ettigi
ifade ediliyor.

In the update dated 11 October, the CMA decided to
refer the joint venture agreement between Arcelik
and Whirlpool to phase II review on the grounds that
it may lessen competition. In its statement, the CMA
announced that initiate a phase II
examination if Arcelik did not offer commitments to
address its concerns. The undertakings notified the
CMA on 5 October that they would not make a
commitment offer.

it would

With its decision dated 23 October, the Commission,
contrary to the CMA, announced that it cleared the
transaction. Accordingly, Arcelik will hold a 75%
majority stake in the new entity, while Whirlpool
will control the remaining 25%. One of the key
factors stated in the Commission's decision was the
absence of competition concerns due to the existence
of alternative suppliers in the European Economic
Area countries where both Arcelik and Whirlpool
are active. It was stated that this factor mitigated the
possible anti-competitive effects that may arise from
the merger.

It is expressed that the combination of Arcelik and
Whirlpool's resources and expertise to strengthen
their position in the highly competitive European
market represents a strategic move.

L
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Federal Ticaret Komisyonu - Federal Trade Commission

Ortak Yonetim Diizenlemesinin ve
Rekabete Hassas Bilgi Degisiminin
Oniine Gegen Nihai Karar Kabul
Edildi

\

Final Decision Adopted Preventing
Interlocking Directorates
Arrangement and Competitively
Sensitive Information Exchange

10 Ekim 2023 tarihinde, Federal Ticaret Komisyonu,
0zel sermaye sirketi Quantum Energy Partners ile
dogal gaz iireticisi EQT Corporation arasindaki 5,2
milyar dolarlik satin alma anlagsmasindaki rekabetci

endiseleri ~ gidermek  icin  ortak  yOnetim
diizenlemesini ve rekabet acisindan hassas bilgi
degisimini  Onleyen  kararmm1  kesinlestirdigini
duyurdu.

Satin almanmin arka plammna kisaca deginmek
gerekirse, Quantum ve EQT'nun, Amerika Birlesik
Devletleri'nin en biiyiik dogal gaz iiretim bolgesi
olan Appalachian Havzasi'nda dogal gaz liretimi ve
satist  konusunda dogrudan rakip oldugu ifade
edilmeli. Satin alma, Quantum'u EQT'nin en biiyiik
hissedarlarindan biri haline getirecek ve bolgedeki
dogal gaz iiretiminde aktif bir yatinmci olan
Quantum'a EQT'nin yoOnetim kurulunda bir koltuk
verecekti ki otorite, bunun rekabet diizenlemelerini

ihlal edecegini ve sektordeki rekabete zarar
verecegini iddia etti.

Bu dogrultuda, otoritenin karar1  uyarinca,
Quantum'un, bir tegebbiisiin bir yetkilisinin/

yOneticisinin ayn1 anda rakip bir tesebbiisiin yetkilisi
/yoneticisi olarak gorev yapmasi durumunda ortaya
cikan bir durum olan ortak yoOnetim olugumunu
onlemek icin EQT'nin yonetim kurulunda yer almasi
yasaklandi. Nihai karar ayrica, Quantum'un EQT
hisselerini elden ¢ikarmasini ve rekabete aykir bilgi
degisimini de 6nlemesini gerektiriyor.

On 10 October 2023, the Federal Trade Commission
announced that it had finalised its order preventing
an interlocking directorates arrangement and the
exchange of competitively sensitive information to
address competitive concerns in the $5.2 billion deal
between private equity firm Quantum Energy
Partners and natural gas producer EQT Corporation.

As a brief background to the transaction, it should be
noted that Quantum and EQT are direct competitors
in the production and sale of natural gas in the
Appalachian Basin, the largest natural gas-producing
region in the United States. The acquisition would
make Quantum one of EQT's largest shareholders
and give Quantum, an active investor in natural gas
production in the region, a seat on EQT's board of
directors, which the authority claimed would violate
competition regulations and harm competition in the
sector.

Accordingly, pursuant to the authority's decision,
Quantum is prohibited from taking part in EQT's
board of directors in order to prevent the interlocking
directorates, a situation that occurs when an
officer/director of an undertaking simultaneously
serves as an officer/director of a competitor
undertaking. The final judgment also requires
Quantum to divest its EQT shares and prevent the
exchange of anti-competitive information.
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italyan Rekabet Otoritesi - Italian Competition Authority

Geciken Sorusturma Kararinin
AIHS'i Thlal Ettigine Hitkmedildi

©

Delayed Investigation Decision Found
to Violate ECHR

Italyan idare mahkemesi, Italyan Rekabet
Otoritesi’nin bir yol ingaati karteline yonelik resmi
bir sorusturma a¢cmakta cok gec kalarak taraflarin
Avrupa Insan Haklar1 Sézlesmesi kapsamindaki usul

haklarini ihlal ettigine karar verdi.

The Italian administrative court ruled that the Italian
Competition Authority had violated the parties'
procedural rights under the European Convention on
Human Rights by taking too long to open a formal
investigation into a road construction cartel.

_—————eam—
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Rekabet Kurumu - Turkish Competition Authority

Aktif isbirligi Yonetmelik Taslag
Kamuoyu Goriistine Ac¢ildi

&

Draft Regulation on Active
Cooperation Released for Public
Opinion

Rekabet Kurumu ("Kurum™) 28.9.2023 tarihinde
yaptigt  duyuru ile, Taslak Aktif Isbirligi
Yonetmeligi’ni kamuoyu ile paylasti. Bilindigi lizere
ilgili diizenleme 14 yili agkin bir siiredir yiiriirliikte
bulunmaktaydi. Kurum gerek yabanci gerekse de
ulusal ictihat pratigini ve mevzuatta gerceklesen
degisiklikleri g6z Oniinde bulundurarak yenilik
ihtiyacina cevap verdi.

Ifade degisikliklerinin yapilmasinin ve yeknesakligin
saglanmasinin yani sira, hazirlanan diizenleme
taslaginin asagidaki
yonelmesi amaglaniyor:

temel olarak unsurlara

e Delil elde etme yoOntemi olan aktif isbirligi
miiessesesi ile alternatif dosya sonuglandirma
usulii olan wuzlasma miiessesesi arasindaki
ayrimin belirginlestirilmesi bakimindan, aktif
isbirligi bagvurusunda bulunacak olanlara katma
deger  yaratan  belge sartinin
diizenlenmesi,

¢ Yasal siire sinir1 bulunan sorusturma siire¢lerinin
aksamamasi1 bakimindan, bazi hallerde aktif
igbirligi bagvurularina makul bir siire smir
getirilmesi,

e Basvuru sahibi tarafindan yeni bilgi ve belgelere
ulagilmasi halinde bunlarin sunulabilecegi en
son siirenin belirlenmesi,

e Bagvuru sahiplerinin bir kartele taraf olmusg
olabilecekleri diislincesi ile aktif
bagvurusunda bulunmalar1 ve s0z
bagvurunun  Rekabet
tarafindan  da  kabul  edilerek
baglanmasimma karsin, yiiriitiilen sorusturma
stirecinin sonunda Kurul tarafindan ihlalin kartel
olarak degerlendirilmemesi halinde aktif igbirligi
bagvurusunun akibetinin belirlenmesi.

sunma

igbirligi
konusu
(’Kurul”)

karara

Kurulu

The Turkish Competition Authority ("Authority")
shared the Draft Regulation on Active Cooperation
with the public with its announcement dated
28.9.2023. As is known, the relevant regulation has
been in force for more than 14 years. The Authority
responded to the need for innovation by taking into
account both foreign and national case law and the
changes in the legislation.

In addition to making wording changes and
ensuring uniformity, the draft regulation is intended
to mainly address the following elements:

e In order to clarify the distinction between the
active cooperation procedure, which is a
method of obtaining evidence, and the
settlement procedure, which is an alternative
case concluding procedure, the requirement of
submitting value-added documents to those
who will apply for active cooperation,

e In some cases, a reasonable time limit should
be imposed on applications for
cooperation in order to avoid disruption to
investigations that have a legal time limit,

e If new information and documents are made
available by the applicant, the deadline for their
submission,

e Determination of the fate of the active
cooperation application in the event that the
applicants apply for active cooperation with the
idea that they may be a party to a cartel and the
application is accepted by the Turkish
Competition Board ("Board"), but the Board
does not find the violation to be a cartel at the
end of the investigation process.

active

L
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Yukarida sayilanlarin yam sira, kartel taraflart ile
ayni sekilde sorumlu tutulan, topla-dagit kartelinin
taraflar1 ile dikey iliski icerisinde olanlarin veya
diger kartel kolaylastiricilarinin da aktif isbirliginden
yararlanmasina iliskin hukuki belirlilik saglanmasi
hedefleniyor. Bu kapsamda ise “kartel taraflart ile
liretim veya dagim zincirinin ayni seviyesinde
faaliyet gostermeksizin, bir kartelin kurulmasina
ve/veya siirdiiriilmesine aracilik eden, faaliyetleriyle
bir kartelin kurulmasint ve/veya siirdiiriilmesini
kolaylastiran tesebbiisler ve tesebbiis birlikleri”
olarak tamimlanan kartel kolaylastiricis1 kavraminin

getirilmesi ve  diizenlemenin ilgili yerlerine
eklenmesi dikkat ¢ekiyor.

Taslak diizenlemeye yonelik Oneri ve
degerlendirmelerin  09.10.2023  tarihine kadar

duyuruda yer verilen goriis formuna islenip Kurum’a
beyan edilebilecegi ifade ediliyor.

Latest Competition Law
Developments: Turkey & Global

In addition, it is aimed to provide legal certainty for
those who are held responsible in the same way as
the cartel parties, who are in a vertical relationship
with the parties to the hub&spoke cartel or other
cartel facilitators to benefit from active cooperation.
In this context, it is noteworthy that the concept of
cartel facilitator, which is defined as "undertakings
and associations of undertakings that facilitate the
establishment and/or maintenance of a cartel, or
facilitate the establishment and/or maintenance of a
cartel with their activities, without operating at the
same level of the production or distribution chain
with the cartel parties", is introduced and included
in the relevant parts of the regulation.

It is stated that suggestions and evaluations
regarding the draft regulation can be submitted to
the Authority until 09.10.2023 by filling in the
opinion form in the announcement.
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Dijital Piyasalar Kurul
Giindemindeki Surekliligini Koruyor

e
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Digital Markets Remain on
the Board's Agenda

Diinya genelinde dijital platformlara yonelik Onciil
kural setleri ile diizenleme caligmalar1 bir yanda
siirerken, diger yanda Kurul’'un konvansiyonel
yontemle gerceklestirdigi ardil miidahaleleri de hiz
kesmeden devam ediyor.

Gerekceli Meta Karar1 Yaymmlandi (20.10.2022
tarihli ve 22-48/706-299 sayili)

Hatirlanacag iizere ilgili dosyada sozlii savunma ve
kisa  karar  agamalar1  gectigimiz = aylarda
gerceklesmisti. Kurul yayimladig1 gerekgeli karar ile
birlikte ise dijital piyasalarda veriye atfettigi onemi
bir kez daha gozler oniine sermig oldu.

Iddialarin  temelinde hatirlanacagi
amaclhh sosyal ag hizmetleri
Facebook’un  yam1  sira  tiiketici  iletigim
hizmetlerinden Messenger ile WhatsApp’1t da
biinyesinde barindiran Meta ekonomik biitiinliigiiniin
hakim durumunu koétiiye kullandigi yer almaktaydi.
Nitekim gectigimiz donemde tiiketicilerin
WhatsApp’1t kullanmaya devam edebilmeleri icin
kisisel WhatsApp verilerinin Facebook Inc. (yeni
adiyla Meta) sirketleri ile paylasilmasina onay
vermeleri gerektigine iligkin bir gilincelleme metni
yayimlanmisti. Bu kapsamda ise Meta’nin temel
hizmetlerinden topladigi birlestirmek
suretiyle kigisel amacli sosyal ag hizmetleri ile
cevrim ici gorintili reklamcilik pazarlarinda
faaliyet = gosteren  rakiplerinin  faaliyetlerini
zorlastirmak ve pazara giris engeli yaratmak
suretiyle rekabetin bozulmasina yol actigi ifade
edilmekteydi.

tizere Kigisel
Instagram  ve

verileri

Kurul yiiriittiigii inceleme akabinde ise Meta
ekonomik biitiinliigliniin kigisel amach sosyal ag
hizmetleri, tiiketici iletisim hizmetleri ve cevrim ici
goriintiilii reklamcilik pazarlarinda hakim durumda
olduguna karar verdi. Akabinde ise iddialara paralel
bicimde Meta’nin, s6z konusu pazarlarda istigal eden
rakiplerinin faaliyetlerini zorlastirdig1 ve pazara giris
engeli yarattig1 sonucuna ulasildi.

While the efforts to regulate digital platforms with
ex ante rule sets are ongoing worldwide, the
Board's conventional ex post interventions continue
unabated.

Reasoned Meta Decision Published (dated
20.10.2022 and numbered 22-48/706-299)

As it will be recalled, the oral defense and short
decision phases in the relevant case took place in
the past months. With the reasoned decision it
published, the Board once again demonstrated the
importance it attributes to data in digital markets.

The allegations were based on the abuse of
dominant position by the Meta economic unity,
which includes the personal social networking
services Instagram and Facebook, as well as the
consumer communication services Messenger and
WhatsApp. An update was recently published
stating that in order for consumers to continue
using WhatsApp, they must consent to the sharing
of their personal WhatsApp data with Facebook
Inc. (now Meta). In this context, it was stated that
by combining the data collected from Meta's core
services, Meta caused distortion of competition by
making it difficult for its competitors operating in
the personal social networking services and online
display advertising markets and creating barriers to
entry to the market.

Following the investigation, the Board concluded
that Meta's economic unity is in a dominant
position in the personal social networking services,
consumer communication services and online
display advertising markets. Subsequently, in
parallel with the allegations, the Board concluded
that Meta made it difficult for its competitors to
operate in these markets and created barriers to
entry.
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Gerekceli kararin  tebliginden itibaren ilgili
tesebbiisiin, rekabetin temini bakimindan gerekli
tedbirleri bir ay icerisinde Kurum’a sunmasi, alt1 ay
icerisinde yerine getirmesi ve beg yil boyunca birer
yillik periyotlarla Kurum’a raporlama yapmasi

gerekiyor.

Kararin karsi oy yazisinda, gerek veri-reklam
etkilesimine gerekse de sosyal ag ile mesajlagma gibi
iki hizmetin aym kontrol edilmesi ile
gerceklesen  profillemeye — dikkat  ¢ekilerek,
tedbirlerin yani sira yapisal ayrigtirmanin en etkin
¢oziim oldugunun ifade edilmesi dikkat ¢ekiyor.

anda

Trendyol Capraz Siibvansiyon ve Dar EKM
Karar1 Yaymimland: (05.01.2023 tarihli ve 23-01/2-
2 sayuli)

Iddialarin temelini esasen, Trendyol’'un (i) cok
kategorili e-pazaryerindeki giiciinii capraz
siibvansiyon yoluyla ¢evrim ici yemek ve market
siparisi pazarinda kotiiye kullanmasinin ve (ii)
cevrim ici market siparisi pazarinda saticilarla dar
EKM kosulu igeren soOzlesmeler
olusturdugu dosya, sonuglandi. ilk iddia bakimindan
herhangi bir bulgu ve belgeye rastlanmamakla
birlikte sorusturma acilmasina yer olmadigimi karar
verildi. lIkinci iddiaya yonelik olarak ise, ilgili
sozlesmelerin Grup Muafiyeti Tebligi kapsaminda
oldugu sonucuna ulagildi ve gecici tedbir alinmasi
talebi reddedildi.

akdetmesinin

Latest Competition Law
Developments: Turkey & Global

As of the notification of the reasoned decision, the
relevant undertaking is required to submit the
necessary measures to the Authority within one
month, to fulfill them within six months and to
report to the Authority on an annual basis for five
years.

The dissenting opinion draws attention to both the
data-advertising interaction and the profiling that
takes place by controlling two services at the same
time, such as social networking and messaging, and
states that structural remedy is the most effective
solution in addition to other measures.

Trendyol Cross Subsidization and Narrow MFN
Decision Published (dated 05.01.2023
numbered 23-01/2-2)

and

The allegations were mainly based on Trendyol's (i)
abuse of its power in the online food and grocery
ordering market through cross-subsidization in its
multi-category e-marketplace and (ii) entering into
contracts with sellers in the online grocery ordering
market with narrow MEN clauses. With respect to
the first allegation, no findings and documents were
found and it was decided that there was no need to

open an investigation. Regarding the second

allegation, it was concluded that the relevant
contracts were within the scope of the Block
Exemption Communiqué and the request for
interim measures was rejected.
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Yerinde Inceleme I¢tihadi Genisliyor EE On-Site Inspection Case Law

Expands

Kurul, Eyliil ay1 igerisinde yerinde incelemenin
engellenmesi nedeniyle para cezasina hiikmettigi 3
yeni gerekceli karar yayimladi:

e Sanal Emlak Karari (23.03.2023 tarihli ve 23-
15/255-85 sayili)

¢ GBK Gayrimenkul & Betiil Emlak Karari
(23.03.2023 tarihli ve 23-15/254-84 sayili)

e Empa Emlak Karanr (16.03.2023 tarihli ve 23-
14/244-80 sayli)

Engellenen her {i¢ yerinde incelemenin de,
Ankara’da faaliyet gosteren emlak¢l, komisyoncu ve
gayrimenkul danigsmanlarinin gayrimenkul satis ve
kiralama {cretlerinde birlikte fiyat belirlemek
4054 Kanun’u ihlal edip
etmediklerinin tespiti i¢in yiiriitilen Onarastirmaya
iligkin oldugu biliniyor.

suretiyle sayili

Kurul’un Sanal Emlak kararinda, tesebbiis sahibinin
hasta oldugunu ve tesebbiise gelemeyecegini ifade
ettigi Kurum
uzmanlart yoluyla
ancak bu teklifin

anlagiliyor. Bunun iizerine ise
tarafindan uzaktan baglanti
inceleme yapilmak istendigi
WhatsApp uygulamasinin baska bir telefonda kurulu
olmasi ve soz konusu telefonun da bagka bir yerde
bulunmas1  sebebiyle reddedildigi = goriiliiyor.
Kararda, Kurum uzmanlarinin ilgili telefonun
tesebbiise getirilmesi veya uzaktan baglanti yoluyla
incelenmesi teklifinin de karsiliksiz kalmasi tizerine
ise yerinde incelemenin engellendigi
degerlendiriliyor. Dosyanin dikkat c¢ekici unsurunu
ise Kurul’un 2022 mali yili sonunda olusan cironun
binde besi yerine, ilgili tutarin idari para cezasi alt
siirinin altinda kalmasi sebebiyle alt sinirdan, ayrica
4054 sayili 17/1/(b) bendi geregi
incelemenin engellendigi giinden, tamamlandig1
giine kadar her bir giin icin tesebbiis cirosunun on
binde besi oraninda nispi para cezasi
uygulamasi olugturuyor.

Kanun’un

idari

In September, the Board published 3 new reasoned
decisions in which it imposed fines for preventing
on-site inspections:

Sanal Emlak Decision (dated 23.03.2023 and
numbered 23-15/255-85)

GBK Real Estate & Betiil Real Estate Decision
(dated 23.03.2023 and numbered 23-15/254-84)
Empa Real Estate Decision (dated 16.03.2023 and
numbered 23-14/244-80)

It is known that all three prevented on-site
investigations were related to a preliminary
investigation to determine whether real estate
agents, brokers and real estate consultants operating
in Ankara violated Law No. 4054 by setting joint
prices for the sale and rental of real estate.

In the Board's decision on Sanal Emlak, it is
understood that the owner of the undertaking stated
that he was ill and could not come to the
undertaking. Thereupon, it is seen that the experts
of the Authority wanted to conduct an inspection
via remote connection, but this offer was rejected
due to the fact that the WhatsApp application was
installed on another phone and the phone in
question was located elsewhere. In the decision, it
is evaluated that the on-site examination was
prevented when the offer of the Authority experts
to bring the relevant phone to the undertaking or to
examine it via remote connection remained
unanswered. The noteworthy element of the case is
that the Board imposed a relative administrative
fine at the rate of five thousandths of the
undertaking's turnover for each day from the day
the examination was prevented until the day it was
completed, instead of five thousandths of the
turnover at the end of the fiscal year 2022, since the
relevant amount was below the lower limit of the
administrative fine.

L
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Kurul’un, GBK Gayrimenkul & Betill Emlak
kararinda da yerinde incelemenin engellenmesi
sebebiyle uygulanacak idari para cezasi hesabinda
ayn1 yontemi benimsedigi goriiliiyor. Ilgili kararmn
kayda deger bir diger yonii ise tesebbiis avukatinin
mahkeme karari olmadan telefonlarin incelenmesine
izin verilemeyecegini ifade etmesinin, yerinde
incelemenin engellenmesi tespitinin gerekcelerinden
birini olusturuyor Hatirlanacag:
gectigimiz aylarda Anayasa Mahkemesi, yerinde
incelemelerin ~ mahkeme  karar1  olmaksizin
yiiriitiilmesinin Anayasa’ya aykirilik teskil ettiZine
hiikmetmisti. Kurul kararinda ayrica sahsi cihazda
yapilan hizli gozden gegirme yOntemi akabinde isle
alakali yazigmalarin tespit edilmesi sonrasi telefonun
incelenmesine miisaade edilmemesi, akla kigisel
iceren cihazlarin yerinde incelemelerde
incelenebilmesine iligkin tartismalar1 ve bu yonde
herhangi bir Anayasa’ya aykirilik tespit etmeyen
anilandan bir onceki Anayasa Mahkemesi kararini
getiriyor.

olmasi. lizere

veriler

Son olarak Kurul’'un Empa Emlak kararinda ise
Kurul’un ilgili tegebbiise yalnizca alt sinirdan idari
para cezasi uyguladig1 goriiliiyor. Ilgili tesebbiisiin
yerinde incelemeyi, kisisel verilerinin inceleme
kapsamina girebilecegine yonelik endiselerle ve
mahkeme karar1 gerektigine yonelik taleplerle
engelledigi anlagiliyor. Kurum’un her ne kadar
tesebbilis merkezinde, kisisel verilerin inceleme

kapsaminda olmadigina yonelik detayli agiklamalar
yapti§1 anlasilsa da, konuya iliskin olarak ikincil
mevzuatin yani sira kanun seviyesinde de diizenleme
yapilmasinin ve hukuki belirliligin arttirilmasiyla
tartigmalarin Oniiniin alinmasiin yerinde olacagi
degerlendirilebilir.

Latest Competition Law
Developments: Turkey & Global

The Board adopted the same methodology in the
calculation of the administrative fine to be imposed
for obstruction of on-site inspection in the GBK
Gayrimenkul & Betiill Emlak decision. Another
noteworthy aspect of the relevant decision is that
the statement of the lawyer of the undertaking that
the inspection of the phones cannot be allowed
without a judicial decision constitutes one of the
grounds for the determination of obstruction of on-
site inspection. As it can be recalled, the Turkish
Constitutional Court recently ruled that conducting
on-site examinations without a judicial decision is
unconstitutional. The Board's decision not to allow
the examination of the phone after the detection of
work-related correspondence following a quick
review of the personal device also brings to mind
the discussions regarding the ability to examine
devices containing personal data in on-site
inspections and the previous Turkish Constitutional
Court decision, which did not find any violation of
the Constitution in this respect.

Finally, in the Board's Empa Emlak decision, the
Board imposed only the minimum administrative
fine on the undertaking. The undertaking prevented
the on-site inspection with concerns that its
personal data may fall within the scope of the
inspection and requests for a judicial decision.
Although it is understood that the Authority made
detailed explanations at the HQ of the undertaking
that personal data is not within the scope of the
review, it may be considered that it would be
appropriate to regulate the issue at the level of law
besides secondary legislation and to prevent
controversies by increasing legal certainty.

L
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Taahhiuit Rejimi
Islemeye Devam Ediyor

A
~

©

5%

Latest Competition Law
Developments: Turkey & Global

Commitment Mechanism
Continues to Function

2020 Haziran aymnda rekabet hukuku mevzuatina
kazandirilan uzlasma ve taahhiit rejimlerinden
taahhiit mekanizmasinin uygulamasi, uzlagmaya
kiyasla nispeten sinirlt kalmigti. Gegtigimiz ay ise bir
dosyanin daha taahhiit kurumunun isletilmesiyle
kapandig1 aciklandi ve taahhiit pratigi genisledi.
Kurul’un Krea (14.09.2023 tarihli ve 23-43/826-292
sayilr) karariyla birlikte
sunulan taahhiitler iizerine sonuglandirildi.

yiiriitiilen  sorusturma

Gectigimiz yil, Krea’nin miinhasiran sahip oldugu
Tiirkiye Siiper Lig ve 1. Lig futbol miisabakalari
yayin haklar1 kapsaminda “haber amacli goriintiiler”
ve ‘“genis Ozet goriintiileri” basta olmak iizere alt
yayin haklarini diger yayin kuruluglarina ayrimei bir
sekilde sunmak suretiyle hakim durumunu kotiiye
kullandig1  iddiasiyla  sorusturma  baslatilmisti.
28.9.2023 tarihinde ise ilgili tesebbiis bakimindan
sunulan taahhiit pakedinin miizakere edilerek kabul
edildigi duyuruldu. Dosyanin detaylariin gerekceli
kararin  yayimlanmasiyla Ggrenilecek olmasina
karsilik, Krea’nin Tiirkiye Stiper Lig
miisabakalarinin 6zet satisinda hakim durumda
oldugu, ilgili tesebbiisiin uyguladigi ayrimci Ozet
satis politikasimin, agik TV kanallar1 arasindaki
rekabet bakimindan 4054 sayili Kanun’un 6/2/(b)
bendi kapsaminda degerlendirilebilecegi, sunulan
revize taahhiit paketinin ise soz konusu rekabetci
endiseleri gidermeye yetecek mahiyette oldugu ifade
edildi ve s6z konusu incelemede sunulan taahhiitler
baglayici hale getirilerek dosya sonug¢landirildi.

Since June 2020, the implementation of the
commitment mechanism has been relatively limited
compared to the settlement. Last month, it was
announced that one more case was closed with the
implementation of the commitment mechanism,
and the practice of commitment expanded. The
investigation the
commitments submitted, with the Board's decision
of Krea (dated 14.09.2023 and numbered 23-
43/826-292)

was concluded based on

Last year, an investigation was initiated with the
allegation that Krea had abused its dominant
position by discriminatorily  offering sub-
broadcasting rights, particularly "news footage" and
"highlights", to other broadcasting organizations
within the scope of the broadcasting rights of
Turkish Super League and Ist League football
competitions, which it exclusively owns. On
28.9.2023, it was announced that the commitment
package submitted by the relevant undertaking was
negotiated and accepted. Although the details of the
case will be learned with the publication of the
reasoned decision, it was stated that Krea has a
dominant position in the summary sales of Turkish
Super League competitions, that the discriminatory
summary sales policy implemented by the relevant
undertaking can be evaluated within the scope of
subparagraph 6/2/(b) of Law No. 4054 in terms of
competition among open TV channels, and that the
revised package
sufficient to eliminate the competitive concerns in
question, and the case was concluded by making
the the
investigation binding.

commitment submitted was

commitments  submitted in said

L
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Oftalmik Lens Kararinda Yiiksek
Ispat Standardi: Sirket ici
Yazigmalar Uzlagiy1 Ortaya
Koyamaz

Latest Competition Law
Developments: Turkey & Global

High Standard of Proof in
Ophthalmic Lens Decision: Internal
Correspondence Cannot Establish
Concerted Practise

Kurum optik sektoriindeki yedi tesebbiis ve bir
tesebbiis birligine yonelik yiiriittiigii Onarastirma
kapsaminda, 05.01.2023 tarihli ve 23-01/6-5 sayili
gerekceli kararin1 yayimladi. Kurum uzmanlarinin
sorusturma agilmasi yoOniindeki Onerisinin aksine
Kurul, sorusturma agmamay1 tercih etti. Ilgili
kararda rekabete hassas bilgi paylasiminin tespiti
kapsaminda Kurum’un tesebbiis lehine izledigi
yaklagim ve aradigi yiiksek ispat standardi kayda
deger.

Yerinde incelemeler kapsaminda elde edilen, ayni
tesebblise mensup iki calisan arasindaki gerceklesen
yazigsmada, rakip tesebbiislerin yoneticileri ile
goriisiilerek zam oraminin  6grenildigi  izlenimi
uyaniyor. Kurul, bu ve rakibin gelecek fiyatlara
iligkin bilgi alindigina dair ifadeler iceren benzer
nitelikteki bir yazismanin fiyat tespitine yonelik
rakipler aras1 bir anlagma tespitine kapsaminda
stiphe dogurup dogurmadigini inceledi. Bu baglamda
ozellikle, sirket ici beyanlarin dogrudan ispat vasitasi
niteligi tasiyip tasimadigini degerlendirdi.

Elde edilen bulgular neticesinde,

e rakip tesebbiislerin giincel kampanyalarinin
piyasadan ve/veya miisteriden toplanmasi
nedeniyle rekabetci bir endise dogmasi

ihtimalinin uzak oldugu;

e yapilan zamlarin maliyet kaynakli olabilecegi,

e miisterilerden elde edilen bilgilerin kesin
olmayabileceginin ongoriildiigii;

e bazi tesebbiislerin stratejilerini gizli tutabilmek
amaciyla listelerini verdikleri miisteri sayisini
kisitladigz;

e clde edilen fiyat listelerinin rekabet¢i amagla
kullanildig1 ve rakip tegebbiislerin pazarda
rekabetci davranig sergiledigi;

The Authority published its reasoned decision dated
05.01.2023 and numbered 23-01/6-5 within the
scope of its preliminary investigation into seven
undertakings and one association of undertakings in
the optical sector. Contrary to the recommendation
of the Authority's experts to open an investigation,
the Board preferred not to. In the relevant decision,
the Board's approach, which is in favor of the
undertaking and the high standard of proof required
by the Board in the determination of exchange of
competitively sensitive information, is noteworthy

In correspondence between two employees of the
same undertaking, obtained during the on-site
inspections, it appears that the executives of the
competitor undertakings were contacted to find out
the rate of increase. The Board examined whether
this correspondence and a similar correspondence
containing statements that the competitor received
information on future prices raised suspicion of an
agreement between competitors to fix prices. In this
context, the Board particularly evaluated whether
internal statements are a direct means of proof.

It was determined as a result of the findings,

the possibility of a competitive concern arising due
to the collection of current campaigns of rival
undertakings from the market and/or customers is
unlikely;

that the increases may be cost-driven,

that information obtained from customers may not
be accurate;

that some undertakings limit the number of
customers to whom they provide lists in order to
keep their strategies confidential;

the price lists obtained were used for competitive
purposes undertakings engaged in
competitive behavior in the market.

and rival
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Tespit edildi. Anilan iki bulgunun sirket i¢i yazigsma
olmas1 ve fiyat degisim tarihlerinin tesebbiislerin
rekabet eder halde olduklarin1 gostermesi nedeniyle
ise ilgili belgelerin rekabeti kisitlayici bir uzlasiy1
ortaya koyamayacagi sonucuna ulasildi.

Ayrica bu kapsamda fiyat gecis tarihleri de
incelenerek tesebbiislerin bir yil icerisindeki fiyat
gecis tarihlerinin birbirinden farkli oldugu ancak
aymi ay icerisinde yakin tarihlerde fiyat
giincellemesinin yapildigi durumlarin da meydana
geldigi gozlendi. Yil igerisinde c¢ok sayida fiyat
degisikligi yapan tesebbiislerin bu geciglerden birini
es zamanli yapmis olmasinin ise herhangi bir bilgi
degisimin varligina delil tegkil etmeyecegi kanaatine
varildi. Ayrica rekabete hassas bilgilerin detayli,
kapsamli, sistematik ve karsilikli paylasildigina dair
herhangi bir bulguya ulagilmadig1 da ifade edilerek
rekabete hassas bilgi degisimi kapsaminda ihlal
neticesine ulastiran unsurlar yeniden hatirlatilmis
oldu.

Hatirlanacagi iizere Kurul’un 21.07.2022 tarih ve 22-
33/526-212 sayili Arag¢ Kiralama Firmalar1 kararinda
da bilgi degisimine yonelik izledigi miisamahali
yaklagim kamuoyunda ses getirmisti. Bu kapsamda
ihlalin varliginin objektif, somut ve siipheye yer
birakmayacak  delillerle ortaya konulmasinin
gerekliligi  kaydedilmisti. Kurul’un ilgili karar
sonras1 rekabete hassas bilgi paylasimina yonelik
yaklagimini korudugu Oftalmik Lens karar goriilse
de ictihat pratiginin istikrar kazanip
kazanmayacagini1 zaman gosterecek.

Latest Competition Law
Developments: Turkey & Global

Since the two aforementioned findings
internal correspondence and the dates of the price
changes showed that the undertakings were in
competition, it was concluded that the relevant
could not agreement
restricting competition.

were

documents reveal an

In this context, price transition dates were also
examined and it was observed that the price
transition dates of the undertakings within a year
were different from each other, but there were also
cases where price updates were made on close dates
within the same month. It was concluded that the
fact that undertakings made multiple price changes
during the year made one of these price changes
simultaneously would not constitute evidence of
any information exchange. In addition, it was stated
that there was no of detailed,
comprehensive, systematic and mutual exchange of
competitively sensitive information, and the factors
that lead to the conclusion of violation within the
scope of exchange of competitively sensitive
information were reminded again.

evidence

As it will be remembered, the Board's lenient
approach to the exchange of competitively sensitive
information in its decision on Car Rental
Companies dated 21.07.2022 and numbered 22-
33/526-212 made a public outcry. In this context, it
was noted that the existence of the violation should
be demonstrated with objective, concrete and
beyond doubt evidence. Although the Ophthalmic
Lens decision shows that the Board has maintained
its approach towards the exchange of competitively
sensitive information, time will tell whether the
case law practice will stabilize.
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Sorusturmalar Hiz Kesmiyor

e

Latest Competition Law
Developments: Turkey & Global

Investigations are in Full Swing

Eyliil ayinda Kurum, baglatti§1 yeni sorusturmalarla
adindan soz ettirdi. Cesitli sektorlere yayilan
sorusturma  duyurulart ile Kurum, piyasalar
genelinde rekabete uyum konusundaki kararliligini
gosterdi. Asagidan da goriilebilecegi iizere Kurum
uygulamasinin birbirinden farkli alanlarda faaliyet
gosteren tesebbiislere ve muhtelif ihlal tiplerine
yoneldigi anlagiliyor.

e 28.9.2023 tarihinde hizli tiiketim mallarn
sektoriinde pil tedarikcisi olarak faaliyet
gosteren Duracell’in alicilarinin yeniden satig
fiyatin1  belirlemek  ve satis
yapacaklar1 bolgeleri ve miisterileri kisitlamak
suretiyle 4054 sayili Kanun’un 4. maddesini
ihlal edip etmediginin tespiti icin hakkinda
sorusturma agildi.

alicilarinin

e 19.9.2023 tarihinde Giresun ilinde o©zel
yliksekogrenim  O6grenci  yurtlar1  pazarinda
faaliyet goOsteren tesebbiislerin, aralarinda

anlasarak fiyatlar1 birlikte belirlemek suretiyle
4054 sayilh Kanun’un 4. maddesini ihlal edip
etmediginin tespiti icin haklarinda sorusturma
acildi.

e 12.9.2023 tarihinde kozmetik, kigisel bakim ve
gida takviyeleri sektoriinde dogrudan satig
yontemiyle faaliyet goOsteren tesebbiislerin
yeniden satig fiyatlarin1 tespit etmek ve/veya
internet satiglarim1  kisitlamak suretiyle 4054
sayith  Kanun’un 4.maddesini ihlal edip

etmediginin tespiti icin haklarinda sorusturma
acildi.

In September, the Authority made a name for itself
with new investigations. With the announcements
of investigations in various sectors, the Authority
demonstrated its commitment to competition
compliance across markets. As can be seen below,
it is understood that the Authority's practice is
directed towards undertakings operating in different
fields and various types of violations.

e On 28.9.2023, an investigation was initiated to
determine whether Duracell, which operates as
a battery supplier in the fast-moving consumer
goods sector, violated Article 4 of Law No.
4054 by determining the resale price of its
buyers and restricting the regions and
customers to which its buyers can sell.

e On 19.9.2023, an investigation was initiated to
determine whether the undertakings operating
in the private higher education student
dormitories market in Giresun province
violated Article 4 of the Law No. 4054 by
jointly determining the prices.

e On 12.9.2023, an investigation was opened to
determine whether the undertakings operating
in the cosmetics, personal care and food
supplements sector through direct sales method
violated Article 4 of Law No. 4054 by fixing
resale prices and/or restricting internet sales.
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Sozlii Savunma Toplantilarinin oohvy Dates of Oral Defense Meetings

Tarihleri Belirlendi

Determined

Kurum’un internet sitesinde yayimlanan duyurular
akabinde cesitli dosyalarin sozlii savunma tarihleri
Ogrenildi.

e 25 Ekim 2023 - Yumurta Ureticileri Merkez
Birligi, Merkez Birlige Bagli 12 Yerel Birlik ve
Yerel Birliklerin Baskanlarinin Sahip Olduklari
Tesebbiisler - 4.madde.

e 17 Ekim 2023 - Petrofis, THY Opet, Triple Star
- 4 ve 6.maddeler.

e 17 Ekim 2023 - Media Markt, Teknosa, Vatan -
4.madde.

e 17 Ekim 2023 - Yumurta iiretimi alaninda
faaliyet gosteren tegebbiisleri - 4.madde.

So6zlii savunma toplantisina dinleyici olarak katilmak
isteyenler, toplanttytr Kurum’un sitesindeki formu
doldurarak ¢cevrimici takip edebilecekler.

Following the announcements published on the
Authority's website, the oral defense dates of
various files were revealed.

e October 25, 2023 - Central Union of Egg
Producers, 12 Local Unions Affiliated to the
Central Union and Undertakings Owned by the
Presidents of Local Unions - Article 4.

e October 17, 2023 - Petrofis, THY Opet, Triple
Star - Articles 4 and 6.

e QOctober 17, 2023 - Media Markt, Teknosa,
Vatan - Article 4.

e QOctober 17, 2023 - Undertakings operating in
the field of egg production - Article 4.

Those who wish to attend the oral defense meeting
as a spectator will be able to attend the meeting
online by filling out the form on the Authority's
website.
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Avrupa Birligi Komisyonu - European Commission

Gecitbekgileri Tanimland:

$

Gatekeepers Designated

6 Eyliil 2023 tarihinde uzun bir zamandir beklenen
gin geldi ve Avrupa Birligi Komisyonu
("Komisyon™) 6 teknoloji devini 22 temel platform
hizmeti bakimindan gecitbekgisi ilan etti. lgili
tesebbiislerin hizmetleri ve gecitbek¢isi olduklari
temel platform hizmetleri agagida yer aliyor.

Alphabet

e Google Search - ¢cevrim ici arama motoru

e Youtube - video paylasim platform hizmeti

e Android - igletim sistemi

¢ Google Chrome - web tarayici

e Google Ads - ¢evrimici reklamcilik hizmeti
e Google Play - ¢evrimici aracilik hizmeti

¢ Google Shopping - cevrimigi aracilik hizmeti
e Google Maps - cevrimici aracilik hizmeti

Amazon

e Amazon Marketplace - ¢cevrimici aracilik hizmeti
e Reklamcilik hizmetleri - c¢evrimigi reklamcilik
hizmeti

Apple

e iOS - isletim sistemi

e App Store - ¢evrimici aracilik hizmeti

e Safari - web tarayici

e iMessages - numaradan bagimsiz kisilerarasi

iletisim hizmeti (nitelendirmenin _ciiriitiilmesi

siireci - pazar Sorusturmasi)

Bytedance
e Tiktok - cevrimi¢i sosyal ag hizmeti
Meta

e Facebook - ¢cevrimici sosyal ag hizmeti
e Instagram - ¢cevrimici sosyal ag hizmeti

On September 6, 2023, the long-awaited day arrived
and the European Commission ("Commission")
declared 6 technology giants as gatekeepers for 22
core platform The the
undertakings concerned and the core platform
services for which they are gatekeepers are set out
below.

services. services of

Alphabet

Google Search - online search engine

Youtube - video sharing platform service
Android - operating system

Google Chrome - web browser

Google Ads - online advertising service

Google Play - online intermediation service
Google Shopping - online intermediation service
Google Maps - online intermediation service

Amazon

Amazon Marketplace - online intermediation service
Advertising services - online advertising service

Apple
iOS - operating system

App Store - online intermediation service
Safari - web browser

iMessages - number-independent interpersonal
communication service (rebuttal process - market
investigation)

Bytedance

Tiktok - online social networking service
Meta

Facebook - online social networking service
Instagram - online social networking service

Eylul - September 2023
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e WhatsApp - numaradan bagimsiz Kkisilerarasi
iletisim hizmeti

e Meta Ads - ¢cevrimig¢i reklamcilik hizmeti

e Messenger - numaradan bagimsiz Kkisilerarasi
iletisim hizmeti

e Meta Marketplace - ¢cevrimici aracilik hizmeti

Microsoft

e Windows PC - igletim sistemi

e Linkedin - ¢cevrimi¢i sosyal ag hizmeti

e Bing - cevrim ici arama motoru (nitelendirmenin
clirtitiilmesi siireci - pazar sorusturmast)

e Edge - web tarayici (nitelendirmenin ciiriitiilmesi

stireci - pazar Sorusturmast)
e Microsoft Advertising -

cevrimici aracilik

hizmeti (nitelendirmenin ciiriitiilmesi stireci -

pazar sorusturmasi)

Paylagilan tanimlamalardan, iki temel platform
hizmeti kategorisinin; bulut bilisim hizmetleri ve
sanal herhangi  bir
gecitbekgisinin ortaya ¢ikamadigi goriiliiyor. Ayrica
ifade etmek gerekir ki, Komisyon, Microsoft (Bing,
Edge, Advertising) ve Apple (iMessage) bakimindan
temel platform hizmetlerinin niceliksel degerleri

asistan hizmetlerinde

karsilamalarina ~ ragmen  gecitbekgisi  olarak
nitelendirilemeyecekleri yOniindeki gorisleri
degerlendirmek ilizere dort pazar sorusturmasi

baslatti. Isbu siireclerin en fazla 5 ay icerisinde
nihayete ermesi planlaniyor.

Gegitbekgisi  tanimlamalar1  ile birlikte, Dijital
Piyasalar Kanunu (Ing. Digital Markets Act -
“DMA”) kapsaminda getirilen onciil yiikiimliiliiklere
uyumun en somut adimlarindan birisi atilmis oldu.
Tiirkiye yayimlanan Orta Vadeli
Program’da 2024 yilmin ilk c¢eyreginde rekabet
mevzuatinda degisiklik yapilmasi 6ngoriiliiyor. Bu
kapsamda “gecitbekcisi’ne paralel bir bicimde Taslak
Kanun kapsaminda da ifade edilen “Onemli pazar
giicline” sahip tesebbiislerin belirlenmesi ve s06z
konusu tesebbiislerin AB’ye paralel bir bicimde Onciil
regiilasyonla tabi tutulmasi Ongoriildiiglinden, AB

tarafinda ise,

Latest Competition Law
Developments: Turkey & Global

e WhatsApp - number-independent interpersonal
communication service

e Meta Ads - online advertising service

e Messenger - a number-independent interpersonal
communication service

e Meta Marketplace - online intermediary service

Microsoft
e Windows PC - operating system

e LinkedIn - online social networking service
e Bing - online search engine (rebuttal process -

market investigation)

e Edge - web browser (rebuttal process - market

investigation)
e Microsoft Advertising - online intermediation
service (rebuttal process - market investigation)

From the shared definitions, it appears that two
categories of platform
computing services and virtual assistant services, fail
to produce any gatekeepers. It should also be noted
that the Commission has launched four market
investigations to assess the arguments that core
platform services in the case of Microsoft (Bing,
Edge, Advertising) and Apple (iMessage) cannot be
characterized as gatekeepers even though they meet
the quantitative criteria. These proceedings are
expected to be concluded within a maximum of 5
months.

core services, cloud

With the gatekeeper definitions, one of the most
concrete steps has been taken to comply with the ex
ante obligations under the Digital Markets Act
("DMA"). On the Turkish side, the Medium Term
Program foresees amendments to the competition
legislation in the first quarter of 2024. In this
context, since it is envisaged that undertakings with
"significant market power", which is also stated in
the Draft Law in parallel with the "gatekeeper", will
be identified and these undertakings will be subject
to ex ante regulation in parallel with the EU, it may
be considered that close monitoring of the market
investigations in the EU and how compliance with

tarafindaki pazar sorusturmalarmin ve tamimlama the regulations is achieved following the
akabinde diizenlemelere uyumun nasil saglandigimin  identification will be instructive.
yakindan takibinin yol gosterici nitelikte olacagi
degerlendirilebilir.
Eylul - September 2023 13



1 JCOPARTNERS

Compgetition & Regulation

Komisyon Booking’in Devralma
Islemini Reddetti

P
0

Latest Competition Law
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Commission Rejects Booking
Takeover

25 Eyliil 2023 tarihinde Komisyon, Etraveli Group'un
Booking.com tarafindan 1.63 milyar Euro
karsiliginda devralinmasi islemine cesitli gerekcelerle
izin vermedigini duyurdu.

Dosya kapsaminda, Avrupa Ekonomik Alaninda “otel
cevrimi¢i seyahat acentesi” pazarinda %70 civari
pazar payi ile halihazirda hakim durumda bulunan
Booking’in; ucguslar, konaklama icin Onemli bir
capraz satis firsati sundugundan, lider bir ‘“ucus
cevrimi¢i seyahat acentesini” biinyesine alarak ag
etkilerini gliclendirmeyi amacladig ifade edildi.

Booking'in rekabet¢i endiseleri giderme girisimlerine
ragmen Komisyon, sunulan ¢oziimlerin izlenmesinin
zor ve dolanmaya acgik oldugunu tespit etti. So6z
konusu karar, yalnizca “ekosistem” endiselerine
dayanan ilk engelleme karari olma yOniiyle 6nem
tasiyor. Karar; Booking'in devralmasinin, daha genis
kapsamda, “seyahat
verebilecegi zarara dayandirilmasiyla birlikte yatay
ve dikey analizlerin dijital pazarlardaki tekel giiciiniin
dogasim1  kavramakta yetersiz kaldigin1 ortaya
koyuyor. Bu durum ise akillara  esasen
Booking.com’un  “cevrimic¢i  aracilik  hizmeti”
bakimindan DMA kapsaminda nicel esikleri asarak
gecitbekgisi kapsaminda degerlendirilip
degerlendirilmeyecegi sorusunu getiriyor.

hizmetleri  ekosistemine"

Ilgili kararla birlikte ayrica, Komisyon'un yerel
teknoloji devlerine 6zel bir muamele yapmay1
planlamadiinin  da mesajt Booking'in
Komisyon kararini idari yargiya tasiyacagi biliniyor.
Ayriyeten gectigimiz on yil icinde Komisyon’un 11
birlesme islemini engelledigini de not diismekte

verildi.

fayda bulunuyor.

On September 25, 2023, the Commission announced
that it did not authorize the acquisition of Etraveli
Group by Booking.com for €1.63 billion on several
grounds.

Within the scope of the case, it was stated that
Booking, which already dominates the "hotel online
travel agency" market in the European Economic
Area with a market share of around 70%, aims to
strengthen its network effects by acquiring a leading
"flight online travel agency", as flights offer an
important cross-selling opportunity
accommodation.

for

Despite Booking's attempts to address competitive
concerns, the Commission found that the solutions
offered were difficult to monitor and open to
circumvention. This is the first blocking decision
based solely on "ecosystem" concerns. By grounding
the decision on the potential harm of the Booking
takeover to the wider "travel services ecosystem",
the decision shows that horizontal and vertical
analyses fail to grasp the nature of monopoly power
in digital markets. This essentially raises the
question of whether Booking.com should be
considered as a gatekeeper by exceeding the
quantitative thresholds under the DMA in terms of
its "online intermediation service".

The decision also signaled that the Commission does
not plan to give special treatment to local tech giants.
It is that Booking will appeal the
Commission's decision to the administrative court. It
is also worth noting that the Commission has
blocked 11 mergers in the last decade.

known

L
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Savunma Sektoriinde i1k Kartel
Dosyasi

Latest Competition Law
Developments: Turkey & Global

First Cartel Case in the Defense Sector

21 Eyliil 2023 tarihinde Komisyon, savunma sirketi
Diehl'e, rakibi RUAG ile birlikte askeri el
bombalarinin satisiyla ilgili bir kartele istirak ettigi
icin 1.2 milyon Euro idari para cezas1 uyguladigin
duyurdu. Her iki sirket de kartele dahil olduklarini
kabul etti ve dosyayr uzlagmayla sonuglandirmayi
kabul etti. RUAG’a, pismanlik programi kapsaminda
s0z konusu karteli Komisyon'a acikladigi icin
herhangi bir para cezasi uygulanmadi.

Komisyon Uyesi Reynders, s6z konusu dosyanin,
savunma alanindaki ilk kartel karart oldugunu ifade
etti ve jeopolitik gerceklerin degistigi bir donemde,
stratejik olsun ya da olmasin hicbir sektorde kartele
miisamaha gosterilmeyecegini hatirlatt1.

On 21 September 2023, the Commission announced
that it had imposed an administrative fine of €1.2
million on the company Diehl
participating in a cartel for the sale of military
grenades together with its competitor RUAG. Both
companies admitted their involvement in the cartel
and agreed to settle the case. RUAG was not fined
for disclosing the cartel to the Commission as part of

defense for

its leniency program.

Commissioner Reynders noted that this is the first
cartel decision in the defense sector and reminded
that at a time of changing geopolitical realities,
cartels in any sector, strategic or not, will not be
tolerated.

L
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AB Adalet Divani - Court of Justice of the EU

Ne Bis In Idem ilkesi ABAD > Ne Bis In Idem Principle on the
Guindeminde _u_ CJEU Agenda

Avrupa Birligi Adalet Divam1 ("ABAD”), cifte
cezalandirma yasagi olarak da bilinen ne bis in idem
ilkesini tartigtigi1 C-27/22 sayili dosyada verdigi 6n
karara iliskin basin aciklamasim1 yayimladi. S6z
konusu ilkenin haksiz ticari uygulamalar nedeniyle
uygulanan, cezai nitelikteki idari cezalar icin de
gecerli oldugu ifade edildi ve olgularin ayniyeti gibi
ilkenin iglerlik kazanmasi i¢in gereken bazi kosullara
vurgu yapildi.

Ote yandan ilgili basmn aciklamasi, ABAD’in bir
baska dosyada, C-252/21 sayili davada verdigi
kararin sorgulanmasina agti. S6z konusu dosyada
ABAD, tesebbiislerin ayni olgulardan, veri koruma
diizenlemesi GDPR'a uyumdan kaynaklanan belirli
davraniglarin so6z konusu oldugu durumlarda hem
GDPR hem de rekabet hukuku rejimleri kapsaminda
ayr1 sorusturmalara tabi olabilecegini teyit etmisgti.
Dolayisiyla ilgili cezai yaptirimlarin artik hem veri
koruma mevzuati hem de rekabet hukuku rejimleri
kapsaminda  potansiyel  sorumlulugu
kaldiracak sekilde dogasi geregi cezai nitelikte ve
“ayn1 olgularla™ ilgili olarak goriiliip goriilmeyecegi
onem tegkil eden sorulardan birini olusturuyor.

ortadan

The Court of Justice of the European Union
("CJEU") issued a press release on its preliminary
ruling in Case C-27/22 on the principle of ne bis in
idem, also known as the prohibition of double
jeopardy. It was stated that the principle in question
also applies to criminal administrative penalties
imposed for wunfair commercial practices and
emphasized some of the conditions required for the
principle to work, such as the identity of the facts.

On the other hand, the press release called into
question the CJEU's decision in another case, Case
C-252/21. In that case, the CJEU confirmed that
undertakings may be subject to separate
investigations under both the GDPR and competition
law regimes where certain conduct arises from the
same facts, namely compliance with the data
protection regulation GDPR. Therefore, one of the
important questions is whether the relevant criminal
sanctions will now be seen as criminal in nature and
relating to the "same facts", which would eliminate
potential liability under both the data protection and
competition law regimes.

"t-_
ilig.lil!t‘h‘.’lllli||}lg
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Federal Ticaret Komisyonu - Federal Trade Commission

Amazon’a Kars1 Rekabet Davasi
Acildx

Competition Lawsuit Against Amazon

26 Eyliil 2023'te ABD Federal Ticaret Komisyonu
("FTC"), Amazon'a kars1 bir dava acarak, pazaryeri
devini hakim durumunu kétiiye kullanmakla sugladi.
FTC ve 17 eyalet tarafindan Seattle federal
mahkemesinde acgilan dava, Amazon'un iddia edilen
rekabete aykir1 davraniglarini sona erdirmek icin
yapisal tedbirlerin yani sira birtakim cezalar da talep
ediyor.

Temel iddialardan biri, ilgili tesebbiisiin kendi
diriinlerini kayirirken, daha diisiik fiyatlarla satis
yapmak  isteyen  saticilarin  goriiniirliiklerini
algoritmalar vasitasiyla diislirmesi ve séz konusu
saticilarin  bagkaca platformlar satig
yaptiklarinin  tespiti halinde cesitli yontemlerle
cezalandirmasi. Iddialar arasinda ayrica rekabete
aykirn1 muhtelif eylemler neticesinde, fiyatlarin
ylikselmesine yol agmak, secenekleri azaltmak, iiriin
kalitesini asindirmak ve inovasyonu engellemek yer
aliyor.

L

tizerinden

-.:-'.--.-q_ e

On September 26, 2023, the US Federal Trade
Commission ("FTC") filed a lawsuit against
Amazon, accusing the marketplace giant of abusing
its dominant position. The lawsuit, filed by the FTC
and 17 states in federal court in Seattle, seecks
structural measures to end Amazon's alleged
anticompetitive behavior, as well as penalties.

One of the main allegations is that the relevant
undertaking, while favoring its own products,
reduces the visibility of sellers who wish to sell at
lower prices through algorithms and penalizes them
through various methods if they are found to sell on
other platforms. The allegations also include causing
prices to rise, reducing choice, eroding product
quality and hindering innovation as a result of
various anti-competitive actions.

L
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Hollanda Rekabet Otoritesi - Dutch Competition Authority

Yeniden Satig Fiyatlarinin Tespiti
Uygulamalar1 Hollanda Radarinda

Resale Price Maintenance Practices on
the Dutch Radar

12 Eyliil 2023 tarihinde Hollanda Rekabet Otoritesi,
LG Electronics'e 2015-2018 yillar1 arasinda TV
setlerinde yeniden satis fiyatlarin1 tespit ettigi
gerekgesiyle yaklasik 8 milyon Euro idari para
cezasi uyguladigini duyurdu. Bu kapsamda LG'nin,
fiyat Onerileri adi altinda perakende TV fiyat
artiglarin1  koordine ettigi tespit edildi. LG'nin
ozellikle, cevrimici araglardan faydalanarak yenden
saticilarin fiyatlarin1 takip ettigi ve Onerilenlerden
daha diisiik TV fiyatlan sunan perakendecileri
karsisina aldig1 ifade edildi.

Ilgili kararda LG'nin miidahalesinin hem kendisinin
hem de perakendecilerin kar marjlarin1 korudugu ve
boylelikle tiiketici fiyatlarinin yiikselmesine neden
olundugu, ihlal tespitini destekleyen bine yakin bilgi
ve belgeye ulasildig1 degerlendiriliyor.

On September 12, 2023, the Dutch Competition
Authority imposed an
administrative fine of approximately EUR 8 million
on LG Electronics for fixing resale prices for TV
sets between 2015 and 2018. In this context, LG was
found to have coordinated retail TV price increases
under the guise of price recommendations.
Specifically, LG used online tools to track resellers'
prices and confronted retailers that offered lower TV
prices than those recommended.

announced that it

In the relevant decision, it is evaluated that LG's
intervention protected both its own and retailers'
profit margins and thus caused consumer prices to
rise, and that nearly a thousand information and
documents supporting the determination of violation
were reached.

—_————lll) O Gl
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Rekabet Kurumu - Turkish Competition Authority

Sorusturmalar Hiz Kesmiyor

Q Investigations Continue Unabated
¢

Rekabet Kurumu (“Kurum”), 30 Kasim 2023
tarihinde, c¢ogunlugu ila¢ sektoriinde faaliyet
gosteren tesebbiisler hakkinda, 4054 sayili Kanun’un
ihlal edilip edilmediginin tespiti amaciyla
sorusturma acildigi duyurdu. Sorusturma konusunu,
calisan ayartmama anlagmalari iddiasinin
olusturdugu biliniyor. Isgiicii piyasalarina iliskin
incelemelerin, Rekabet Kurulu (“Kurul”) giindemini
bir miiddet daha meggul edecegi anlagiliyor. Nitekim
bu yonde, bilisim sektoriinde faaliyet gosteren bazi
tesebbiisler hakkinda yiiriitiilen sorusturmada sozlii
savunma agamasina gelindigi duyuruldu. S6z konusu
sorusturmanin sozlii savunma toplantistnin 12-13
Aralik tarihlerinde gerceklestirilmesi planlaniyor.
Isgiicii piyasalarna iligskin giincel gelismeleri ele
aldigimiz, cesitli ilkelerdeki rekabet otoriteleri
nezdinde kiyaslamali calismamiz icin baglantiy
takip edebilirsiniz

On 30 November 2023, the Turkish Competition
Authority  ("Authority") announced that an
investigation was initiated against undertakings,
mostly operating in the pharmaceutical sector, to
determine whether there has been a violation of Law
No. 4054. It is known that the subject of the
investigation is the allegation of no-poach
agreements. It appears that investigations regarding
labour markets will occupy the Turkish Competition
Board's ("Board") agenda for some time to come. In
this respect, it was announced that the oral defence
phase of the investigation against certain

undertakings operating in the IT sector has reached
the oral defence stage. The oral defence meeting of
the said investigation is planned to be held on 12-13
December.
comparative study on current developments in labour
markets.

You can follow the link for our

Kasim - November 2023
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flag sektoriine iliskin incelemenin yam sira, bagkaca
sektorlerden mubhtelif ihlal tiplerine yonelen diger
sorusturmalara ise kisaca agagidaki gibi yer

verilebilir.
E-Ticaret Platformlarma Yonelik Sorusturmalar

e 15 Kasim 2023 tarihinde, otomatik fiyatlandirma
mekanizmas1 uygulayan D-Market Elektronik
Ticaret AS, DSM Grup
Damigmanlik Iletisim ve Satig Ticaret AS ve
Amazon Turkey Perakende Hizmetleri Limited
Sirketi hakkinda sorusturma agildigi duyuruldu.

Hizmetler ve

Cimento ve Hazir Beton Uretimi Sektorlerine
fliskin Sorusturmalar

e 22 Kasim 2023 tarihinde Aydin ilinde hazir
beton iiretimi ile satig1 alaninda istigal eden bazi
tesebbiisler hakkinda, birlikte fiyat belirlemek,
bolge/miisteri paylasimi yapmak ve yeniden
satig fiyatin1 belirlemek suretiyle 4054 sayili
Rekabetin Korunmasi Hakkinda Kanun'u (“4054
sayllh Kanun”) ihlal edip etmediklerinin tespiti
amaciyla sorusturma acildigi duyuruldu.

e 7 Kasim 2023 tarihinde, Hatay ve Malatya
illerinde ¢cimento ve hazir beton tiretimi ile satigi
alaninda istigal eden bazi tesebbiisler hakkinda,
birlikte fiyat belirlemek ve bolge/miisteri
paylasimi yapmak suretiyle 4054 sayili Kanun’u
ihlal edip etmediklerinin tespiti amaciyla
sorusturma agildig1 duyuruldu.

e 7 Kasim 2023 tarihinde, Ankara ilinde hazir
beton {retimi alaninda istigal eden bazi
tesebbiisler hakkinda ig giicii pazarina yonelik

rekabeti kisitlayici  anlasma/uyumlu eylem
yoluyla 4054 sayili Kanun’u ihlal edip
etmediklerinin tespiti amaciyla sorusturma
acildig1 duyuruldu.

Latest Competition Law
Developments: Turkey & Global

In addition to the investigation into the
pharmaceutical sector, other investigations into
various types of violations in different sectors are
briefly summarised as follows.

Investigations on E-Commerce Platforms

e On 15 November 2023, it was announced that an
investigation was opened against D-Market
Elektronik Hizmetler ve Ticaret AS, DSM Grup
Damgmanlik Iletisim ve Satis Ticaret AS and
Amazon Turkey Perakende Hizmetleri Limited
Sirketi for implementing automatic pricing
mechanisms.

Investigations on Cement and Ready-Mixed
Concrete Production Sectors

e On 22 November 2023, it was announced that an
investigation was initiated against certain
undertakings engaged in the production and sale
of ready-mixed concrete in Aydin province in
order to determine whether they violated the
Law on the Protection of Competition No. 4054
("Law No. 4054") by setting prices together,
sharing regions/customers and maintaining the
resale price.

e On 7 November 2023, it was announced that an
investigation was initiated against certain
undertakings engaged in the production and sale
of cement and ready-mixed concrete in Hatay
and Malatya provinces, to determine whether
they have violated the Law No. 4054 by jointly
setting prices and sharing regions/customers.

e On 7 November 2023, it was announced that an

initiated against certain

undertakings engaged in the production of
ready-mixed concrete in Ankara in order to
determine whether they violated the Law No.

investigation was

4054 through anticompetitive
agreements/concerted practices in the labour
market.

Kasim - November 2023
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e Epson Italia S.P.A. Merkezi Italya Tiirkiye
Istanbul Subesi ve Kadioglu Kirtasiye Pazarlama
Ticaret AS’nin miisteri ve bolge sinirlamasinda
bulunmak, yeniden satig fiyatini tespit etmek ve
internet satiglarin1  kisitlamak suretiyle 4054
sayilt Kanun’un 4. maddesini ihlal ettikleri
iddialarina yonelik olarak sorusturma acildigi
duyuruldu.

Latest Competition Law
Developments: Turkey & Global

e It was announced that an investigation was
opened against Epson Italia S.P.A. Central Italy
Turkey Istanbul Branch and Kadioglu Kirtasiye
Pazarlama Ticaret AS for the allegations that
they violated Article 4 of Law No. 4054 by
limiting customers and regions, determining the
resale price and restricting internet sales.

Nihayete Eren Sorusturmalar

Kurul Kasim ayinda, yukarida yer verilen yeni acilan
sorusturmalara ek olarak, bazi dosyalar1 da nihayete
erdirdigi duyurdu. Sonuglanan sorusturmalar1 kisaca
asagidaki gibi listelemek miimkiin.

e 1 Kasim 2023 tarihinde Media Markt Turkey
Ticaret Limited Sirketi, Teknosa I¢ ve Dis Tic.
AS ve Vatan Bilgisayar San. ve Tic. AS
hakkinda  yiiriitilen  sorusturmada, ilgili
tesebbiislerin 4054 sayili Kanun’un 4.maddesini
ihlal etmedikleri sonucuna ulagildigi duyuruldu.

e 1 Kasim 2023 tarihinde Petrol Ofisi Havacilik
Operasyonlart  AS, THY Opet Havacilik
Yakitlart AS ve Triple Star Aviation Ltd.nin
ozel jetlere yakit tedariki  pazarindaki
uygulamalariyla 4054 sayili Kanun’un 4. ve 6.
maddelerini ihlal ettikleri iddiasina yonelik
olarak yiiriitilen sorusturmada, herhangi bir
rekabete  aykin  bulguya  ulagilamadigi
duyuruldu.

Finalised Investigations

In addition to the newly opened investigations
mentioned above, the Board announced in November
that it finalised a number of cases. The finalised
investigations can be briefly listed as follows

e On 1 November 2023, Media Markt Turkey
Ticaret Limited Sirketi, Teknosa I¢ ve Dis Tic.
AS and Vatan Bilgisayar San. ve Tic. AS, it was
announced that it was concluded that the
relevant undertakings did not violate Article 4 of
Law No. 4054.

e On 1 November 2023, it was announced that
Petrol Ofisi Havacilik Operasyonlart AS, THY
Opet Havacilik Yakitlar1 AS and Triple Star
Aviation Ltd. did not violate Articles 4 and 6 of
Law No. 4054 with their practices in the fuel
supply market for private jets since there were
no anti-competitive findings.

Kasim - November 2023
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Taahhiit ve Uzlasma Mekanizmalar1 Es Zamanh
Isliyor

Herhangi bir ihlal tespiti yapilmayan yukaridaki
dosyalara ek olarak Kurul, kozmetik ve kisisel bakim
iiriinleri sektoriinde faaliyet gOsteren tesebbiislerin
yeniden saticilarin yeniden satig fiyatlarini tespit
etmek, internet satiglarini kisitlamak ve topla dagit
karteline katilmak suretiyle 4054 sayili Kanun’un 4.
ihlal ettikleri yonelik
yiiriitilmekte olan sorusturmalar1 bazi tesebbiisler
bakimindan sonug¢landirdigini duyurdu. Kurul’un
taahhiit ve uzlagma prosediirlerini es zamanl iglettigi
ve bircok tesebbiis bakimindan internet satiglarini
kisitlamaya yonelik davraniglar taahhiit ile; yeniden
saticilarin yeniden satig fiyatlarimi tespit etmeye
iligkin uygulamalar1 ise uzlagsma ile sonlandirdi§i

maddesini iddialarina

goriiliiyor.

Latest Competition Law
Developments: Turkey & Global

Commitment and Settlement Mechanisms

Operate Simultaneously

In addition to the above-mentioned cases in which
no infringement was found, the Board announced
that it concluded the investigations regarding the
allegations that the undertakings operating in the
cosmetics and personal care products sector violated
Article 4 of Law No. 4054 by fixing the resale prices
of resellers, restricting sales and
participating in the hub&spoke cartel for some
undertakings. It is observed that the Board conducted
the commitment and procedures
simultaneously, and concluded the actions regarding
the restriction of internet sales with commitments

internet

settlement

and the actions regarding the resale price
maintenance ~ with  settlements  for  many
undertakings.
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Birlesme ve Devralmalarda Teknoloji
Tesebbiisti Uygulamasi Genisliyor

B

Latest Competition Law
Developments: Turkey & Global

Technology Undertaking Application
in Mergers and Acquisitions Expands

Hatirlanacag tizere, literatiirde oldiiriicii devralmalar
(Ing. killer acquisitions) olarak anilan devralmalari
incelemeye tabi tutabilmek adina getirilen, yerel
baglantisi teknoloji sirketlerinin
devralinmasina iliskin iglemlerde ©Ongoriilen ciro
esiklerinin kaldirilmasina iliskin kural sonrasi ilk
etapta, uygulamada kimin teknoloji tesebbiisii olarak
degerlendirilecegi ve yerel baglantinin nasil tespit
edilecegi konularinda belirsizlikler mevcuttu. Kurul
bu dogrultuda konuyu, 2022 yilindan siiregelen,
yayimladigi gerekceli kararlar
netlestirmekteydi. Bu dogrultuda gectigimiz ay da 2
karar yayimlandi:

bulunan

vasitastyla

e Kurul 28.04.2023 tarihli ve 23-19/354-121 sayili
karartyla, Photomath Inc.in tek kontroliiniin
Google LLC tarafindan devralinmasi iglemine
izin verdi. Cevrim ici ev Odevi ve calisma
yardimi araglart saglayicis1 olan Photomath,
teknoloji tesebbiisii tanimi icerisinde
degerlendirildi ve  teknoloji  tesebbiisleri
bakimindan ilgili ciro egikleri aranmaksizin
islemin bildirime tabi oldugu ifade edildi.

e Kurul 28.04.2023 tarihli ve 23-19/362-124 sayili
karariyla ise Nuvasive Inc.in tek kontroliiniin
Globus Medical Inc. tarafindan devralinmasi
islemine izin verdi. Omurga cerrahisi igin
yontemsel c¢oziimler gelistirmeye, liretmeye,
satmaya ve saglamaya odakli bir tibbi cihaz
sirketi olan Nuvasive’nin, saglik teknolojileri
sektorii kapsaminda faaliyet gostermekte oldugu
ifade edildi.

As it may be recalled, at the first stage, following
the rule on the removal of the turnover thresholds
for the acquisition of technology companies with a
local nexus, which was introduced in order to
subject the acquisitions referred to in the literature
as killer
uncertainty as to who would be considered as a
technology undertaking in practice and how the
local nexus would be determined. Accordingly, the
Board has been clarifying the issue through the
reasoned decisions published since 2022. In this
regard, 2 decisions were published last month:

acquisitions to scrutiny, there was

e With its decision dated 28.04.2023 and
numbered 23-19/354-121, the Board cleared
the acquisition of the sole control of Photomath
Inc. by Google LLC. Photomath, a provider of
online homework and study assistance tools,
was considered within the definition of a
technology undertaking, and the transaction
was subjected to notification without seeking
the relevant turnover thresholds for technology
undertakings.

e With its decision dated 28.04.2023 and
numbered 23-19/362-124, the Board authorised
the acquisition of the sole control of Nuvasive
Inc. by Globus Medical Inc. It was stated that
Nuvasive, a medical device company focused
on developing, producing, selling and
providing methodological solutions for spine
surgery, operates within the scope of the health
technologies sector.
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Yerinde incelemelerin Engellenmesi
Kararlar: Suiriiyor

>

Latest Competition Law
Developments: Turkey & Global

Decisions for the Obstruction of
On-Site Inspections Continue

Kurul, Kasim ay1 igerisinde yerinde incelemenin
engellenmesi nedeniyle para cezasina hiikmettigi bir
yeni gerekceli karar yayimladi. S6z konusu kararin
detaylarina, asagida kisaca yer verilmektedir:

Kurul’un 23.03.2023 tarihli ve 23-15/256-86 sayih
Empa Emlak II karan

Hatirlanacag iizere Eyliil ayinda, Ankara’da faaliyet
gosteren emlakcl, komisyoncu ve gayrimenkul
danismanlarinin - gayrimenkul satis ve kiralama
licretlerinde birlikte fiyat belirlemek suretiyle 4054
sayili Kanun’u ihlal edip etmediklerinin tespiti icin
yiiriitiilen Onarastirmaya iliskin olarak 3 yerinde
inceleme karar1 yaymmlanmisti. Ilgili kararlardan
ikisinde de -Sanal Emlak ve GBK Gayrimenkul &
Betiil Emlak kararlarinda- ilgili tesebbiislere aym
yontemle, Kurul’un 2022 mali yili sonunda olugan
cironun binde besi yerine, ilgili tutarin idari para
cezas1 alt smirimin altinda kalmasi sebebiyle alt
sinirdan, ayrica 4054 sayili Kanun’un 17/1/(b) bendi
geregi incelemenin engellendigi giinden,
tamamlandig1 giine kadar her bir giin icin tesebbiis
cirosunun on binde besi oraninda nispi idari para
cezast uygulamasi dikkat cekmekteydi. Ancak Empa
Emlak kararinda, Kurul’un ilgili tesebbiise yalnizca
alt smirdan idari para cezasi uyguladigi
goriilmekteydi. Bu dogrultuda Kurul, s6z konusu
tesebblise ayrica nispi idari para cezasi da
uyguladigini, gerekceli kararmmi gectigimiz ay
yayimlamak suretiyle ayrica duyurdu.

Anilan kararlari degerlendirdigimiz Eyliil
biiltenimize  ulasmak icin baglantiy1 takip
edebilirsiniz.

In November, the Board published a new reasoned
decision in which it imposed a fine for preventing
on-site inspection. The details of this decision are
briefly provided below:

Board's Empa Emlak 1II decision dated
23.03.2023 and numbered 23-15/256-86

As it may be recalled, in September, three on-site
investigation decisions were published in relation to
the preliminary investigation
determine whether real estate agents, brokers and
real estate consultants operating in Ankara violated
Law No. 4054 by setting joint prices in real estate
sales and rental fees. In two of the decisions -Sanal
Emlak and GBK Gayrimenkul & Betiil Emlak
decisions-, it was noteworthy that the Board
imposed a relative administrative fine on the
undertakings in the same method, instead of five
per thousand of the turnover at the end of the
financial year 2022, since the relevant amount was
below the lower limit of the administrative fine,
and also at the rate of five per ten thousand of the
undertaking's turnover for each day from the day
the investigation was prevented until the day it was
completed, pursuant to Article 17/1/(b) of Law No.
4054. However, in the Empa Emlak decision, it was
observed that the Board imposed an administrative
fine only at the lower limit. Accordingly, the Board
announced that it also imposed a relative
administrative fine on the undertaking by
publishing its reasoned decision last month.

conducted to

You can follow the link to access our September
issue in which we evaluated the said decisions.
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Avrupa Birligi Komisyonu - European Commission

Rabobank’a Tahvil Alim Satim Karteli

Rabobank Fined EUR 26.6 million for

PN
Nedeniyle 26,6 milyon Euro Para Bond Trading Cartel
Cezas1 Uygulandi
22.11.2023  tarihinde  Komisyon, @ Rabobank't  On 22.11.2023, the Commission fined Rabobank

Deutsche Bank ile birlikte belirli Avro cinsinden
tahvillerin alim satimina iligkin kartele katildig1 i¢in
26.6 milyon Avro para cezasina carptirdi. Deutsche
Bank’a, karteli Komisyon'a pismanlik programi
kapsaminda bildirdigi icin, herhangi bir para cezasi
uygulanmadi. Bu  dogrultuda
duyurusunda, Deutsche Bank’in yaklagik 156 milyon
Avro para cezast 0demekten kacindigi bildiriliyor.
Yiiriitiilen incelemenin, 2006-2016 yillar1 arasinda iki
bankanin bazi traderlar1 araciligiyla rekabete hassas
bilgi aligverisinde bulunduklarini, ticaret ve
fiyatlandirma stratejilerini koordine ettiklerini ortaya
koydugu ifade ediliyor.

Komisyon’un

Hatirlanacag iizere, Ingiliz Rekabet Otoritesi CMA
de, 24 Mayis 2023 tarihinde, global oOlcekte Onde
gelen 5 banka lizerinde yiiriittiigii sorugturmada 6n
karar asamasma vardigim1 duyurmustu. Duyari
uyarinca CMA; Citi, Deutsche Bank, HSBC, Morgan
Stanley ve Royal Bank of Canada biinyesindeki
caliganlarin, tiim diinyay1 etkisi altina alan ekonomik
kriz sonras1 donem olan 2009 ile 2013 yillar1 arasinda
ortak iletisim odalarinda goriismeler yaptiklarini, bu
goriismelerde devlet tahvillerine iligkin alim satim
kararlarina, fiyatlamaya ve diger ticari stratejik
konulara dair rekabete hassas bilgi degisiminde
bulunduklarini tespit etmisti.

Bankalara yonelik benzer bir inceleme gegmiste
Tiirkiye'de de gerceklesmisti. Kurum, 26.08.2021
tarihli ve 21-40/576-279 sayili kararinda, 20'nin
tizerinde banka ve finansal kurulusun mevduat, kredi,
doviz, tahvil, bono, hisse senedi ve aracilik
hizmetlerine iliskin faaliyetlerini ve Bloomberg chat
yazigmalarim incelemis, herhangi bir ihlal tespitinde
bulunmamisti. CMA biinyesindeki gelismeyi ve ilgili
konular ele aldigimiz Mayis ay1 biiltenimize erismek
icin baglantiy1 takip edebilirsiniz.

EUR 26.6 million for participating, together with
Deutsche Bank, in a cartel relating to the trading of
certain Euro-denominated bonds.
imposed on Deutsche Bank as it had notified the
cartel to the Commission under the leniency
programme.  Accordingly, the
announcement states that Deutsche Bank avoided
paying a fine of approximately EUR 156 million. It
is stated that the investigation revealed that between
2006 and 2016, the exchanged
competitively sensitive information through some of
their traders and coordinated their trading and
pricing strategies.

No fine was

Commission's

two banks

On 24 May 2023, the UK's Competition and Markets
Authority announced that it had reached the
preliminary decision stage in its investigation into
five leading global banks. The CMA found that
employees of Citi, Deutsche Bank, HSBC, Morgan
Stanley and Royal Bank of Canada held meetings in
common communication rooms between 2009 and
2013, the period after the economic crisis that
affected the whole world, and that they exchanged
competitively information  regarding
trading decisions on government bonds, pricing and
other commercial strategic issues.

sensitive

A similar scrutiny of banks also has been carried out
in Turkey in the past. In its decision dated
26.08.2021 and numbered 21-40/576-279, the
Authority examined the activities of more than 20
banks and financial institutions regarding deposits,
loans, foreign exchange, foreign currency, bonds,
bills, stocks and brokerage services and Bloomberg
chat correspondence, and did not find any violations.
You can follow the link to access our May issue,
where we discuss the development within the CMA
and related issues.
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Turkey Report Published

8 Kasim 2023 tarihinde Komisyon, 2023 Tiirkiye
raporunu yayimladi. Tlgili raporda, rekabet hukuku
bakimindan da cesitli degerlendirmelere yer verildi.
Halihazirdaki rekabet hukuku mevzuatina iligskin
olarak, Avrupa Birligi biinyesinde yenilenen Dikey
Grup Muafiyet Tiziigli (Vertical Block Exemption
Regulation) ile uyumun saglanmas: gerekliligi
vurgulandi. Hatirlanacag {izere s6z konusu mevzuat,
1 Haziran 2022 tarihinde yiiriirliige girmek iizere, 10
Mayis 2022 tarihinde onaylanarak yayimlanmigti.
Ikincil mevzuatin AB paralelindeki gelismeler
uyarinca giincellenmesinin mevcut ticari ihtiyaglarin
karsilanabilmesi bakimindan faydali olabilecegi,
muhtelif cevrelerce de siklikla dile getirilmekteydi.
Nitekim paralel degigiklikler yapilmasi ihtiyacinin
ilgili rapora da yansidig1 goriiliiyor. Rapor
kapsaminda ayrica, “devlet yardimi” miiessesinin de
mevzuata halen kazandirilmamig olmasi, eksiklik

olarak degerlendirildi.

L
i

L
i

T
il

‘ T
)
W
\,}.1

{1

|

i
:. il

\

i

“1‘!,“111
| '.'.’1]
\
i
\

!
i
-ﬁ!l

\

h
i

I\
|

I
iy

qLe

HARER

l

e
i

On November 8th, 2023, the Commission published
its 2023 Turkey Report. In the relevant report,
various assessments were made in terms of
competition law. Regarding the current competition
law legislation, the need for harmonisation with the
revised Vertical Block Exemption Regulation within
the EU was emphasised. As it will be remembered,
the said legislation was approved and published on
10 May 2022 to enter into force on 1 June 2022. It
was frequently stated by various circles that updating
the secondary legislation in line with the
developments in parallel with the EU would be
beneficial in terms of meeting the current
commercial needs. As a matter of fact, it is seen that
the need for parallel amendments is also reflected in
the relevant report. Moreover, within the scope of
the report, the fact that the concept of "state aid" has
not yet been incorporated into the legislation was
evaluated as a deficiency.
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AB Adalet Divani - Court of Justice of the EU

Gunjumping Cezas1 Onandi - islemin
Bildirilmemesi ve Erken Kapatilmasi
Ayn Ihlallerdir

Gunjumping Penalty Upheld - Failure
to Notify and Premature Closing of
Transaction are Separate Violations

9 Kasim 2023 tarihinde Avrupa Birligi Adalet
Divam1 (“ABAD”), Genel Mahkeme'nin Kkararini
biiyiik 6l¢iide onadi ve Altice Group'un PT Portugal'l
devralma isleminde, iki ayr1 gunjumping ihlalinde
bulundugunu teyit etti. Kararin arka planina
deginmeden evvel kisaca not diismek gerekirse,
gunjumping kavrami Rekabet Terimleri Sozliigii’ne
gore onaysiz kapanig anlamia geliyor. OECD’ye
gore ise, rekabet
gerceklestirilen yogunlagsma kontrollerine yonelik
yiikiimliiliiklerin ihlalini kapstyor.

otoriteleri tarafindan

Mahkeme yaptig1 degerlendirmede, yogunlagsmanin
ilgili otoriteye bildirilmesi ylikiimliiliigiiniin ve
kapanigtan  Once
yiikiimliiliigiiniin ihlalinin farkli para cezalarina yol
acabilecek iki ayr1 ihlal oldugunu dogruladi. Bunun
orantiillik ilkesini ve cifte cezalandirma yasagini
ihlal etmedigini ise teyit etti. Nitekim diizenlenen
yiikiimliiliikklerin =~ 6zerk  amaclar  giittiigiini,
birincisinin bir eylemde bulunma yiikiimliliigii
getirirken, ikincisinin ise bir eylemde bulunmama
yiikiimliiliigii getirdigini; birincisi anlik bir ihlal
teskil ederken, ikincisinin ise siirekli bir ihlal tegkil
ettigini ifade etti. Bununla birlikte mahkeme, para
cezalarinin orantililik degerlendirmesinde hata tespit
etti ve Altice'e verilen para cezasim %S3,5 oraninda
azaltarak yaklasik 52 milyon Euro’ya indirdi.

otoritenin iznini alma

On 9 November 2023, the Court of Justice of the
European Union ("CJEU") substantially upheld the
decision of the General Court and confirmed that
Altice Group committed two separate gunjumping
infringements in its acquisition of PT Portugal.
Before addressing the background of the judgement,
it should be briefly noted that according to the
Authority's Glossary of Competition Terms,
gunjumping means an closing.
According to the OECD, it refers to violations of
concentration control obligations set by the
competition authorities.

unauthorised

In its assessment, the CJEU confirmed that the
breach of the obligation to notify the relevant
authority of the concentration and the breach of the
obligation to obtain the clearance of the authority
prior to the closure were two separate breaches that
could lead to different fines. It confirmed that this
does not violate the principle of proportionality and
the prohibition of double jeopardy. Indeed, it stated
that the obligations set out pursued autonomous
aims, the first imposed an obligation to act, while the
second imposed an obligation not to act; the first
constituted a momentary breach, while the second
constituted a continuing breach. However, the court
found error in the proportionality assessment of the
fines and reduced the fine imposed on Altice by 5.5
per cent to approximately EUR 52 million.
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ABAD ayrica, satis sozlesmesinin imzalanmasinin,
bir = yogunlasmanin  uygulanmasi  anlamina
gelebilecegine, clinkii bu durumun devralan tarafa o
andan itibaren hedef sirket {izerinde belirleyici etki
kullanma imkan1 verebilecegine karar etti. Nitekim
somut dosya bakimindan, satis sozlesmesinde yer
alan, hedef sirketin belirli ticari faaliyetleri
iizerindeki veto haklarinin, hedefin degerini korumak
icin gerekli olanin Gtesine gectigini ve hedef
tizerinde belirleyici etki kullanma imkani verdigi
kabul edildi. Devralan tarafin gercekten belirleyici
etki kullanip kullanmadiginin ise 6nem arz etmedigi,
bu imkanin olugmasinin yeterli oldugu belirtildi.

Latest Competition Law
Developments: Turkey & Global

The CJEU also held that the conclusion of an SPA
may amount to the implementation of a
concentration, as it may enable the acquirer to
exercise decisive influence over the target company
from that moment onwards. Indeed, in the case at
hand, the veto rights over certain business activities
of the target company contained in the SPA were
considered to go beyond what was necessary to

preserve the value of the target and to enable the
acquirer to exercise decisive influence over the
target. It was stated that it is not important whether
the acquirer actually exercised decisive influence or
not, and that it is sufficient to have this opportunity.

Kasim - November 2023
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Competition & Markets Authority

ingiliz Rekabet Otoritesi - Competition & Markets Authority

Teknoloji Devlerinden Perakende
Platformlarina iliskin Taahhiitler

Commitments Obtained from Tech
Giants Regarding Their Retail
Platforms

Alind:
CMA, ayn sorusturmalar sonucunda 2 biiyiik
teknoloji ~ sirketinin -Amazon ve Meta’nin-
sunduklart taahhiitleri kabul etti. So6z konusu
taahhiitlerin, Amazon Marketplace ve Facebook
Marketplace  adli  cevrim  i¢i  perakende
platformlarinin  her  birinde adil rekabetin

korunmasina yardimci olacag ifade edildi.

Amazon’da yonelik alinan taahhiitler kapsaminda,
Buy Box uygulamasinda saticilarin tekliflerinin adil
bir bicimde yer almasinin ve iiclincii taraf saticilar
iizerinden elde edilen verilerin haksiz bir rekabetci
avantajla kullanilmasinin
hedeflendigi ifade ediliyor.

engellenmesinin

Meta’'nin ise sundugu taahhiitler dogrultusunda,
reklam veren miisterilerinin verilerini
etmesinin engellenmesinin planlandig1 belirtiliyor.
Reklam veren miisterilerin reklam verileri lizerinde
daha bagimsiz olmasiyla, Meta’nin, séz konusu
verileri, anillan miisteriler tarafindan satilan iiriin
veya hizmetlerle rekabet ederken kendisine haksiz
bir avantaj saglamak icin kullanamayacaginin
beklendigi ifade ediliyor.

istismar

\

As a result of separate investigations, the CMA
accepted the commitments offered by 2 major
technology companies - Amazon and Meta. It was
stated that these commitments will help protect fair
competition on each of the online retail platforms,
Amazon Marketplace and Facebook Marketplace.

Within the scope of the commitments taken from
Amazon, it is stated that it is aimed to ensure that the
offers of sellers are included fairly in the Buy Box
application and to prevent the use of data obtained
through third-party sellers with an unfair competitive
advantage.

In line with the commitments offered by Meta, it is
stated that it is planned to prevent the abuse of
advertiser customers' data. It is stated that it is
expected that Meta will not be able to use the data in
question to give itself an unfair advantage when
competing with the products or services sold by the
said customers, as the advertising customers will be
more independent over their advertising data.
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Bir Bireye Yerinde inceleme Yapilmasi Rare Request to Dawn Raid an
Yoniindeki Nadir Talep Reddedildi @ Individual Got Rejected

Birlesik Krallilk Rekabet Temyiz Mahkemesi, The UK Competition Appeal Tribunal rejected a rare
rekabet otoritesinin bir kisiye yerinde inceleme request by the competition authority to dawn raid a
yapma yoniindeki nadir bir talebini, bu tiir person, ruling that such raids constituted
baskinlarin "6zel hayata onemli Ol¢lide miidahale" "considerable intrusions into private life".

teskil ettigine hiikmederek reddetti.

Kasim - November 2023

12



Latest Competition Law
Developments: Turkey & Global

1 JCOPARTNERS

Competition & Regulation

Norvec¢ Rekabet Otoritesi - Norwegian Competition Authority

KONKURRANSE:"
TILSYNET

Rakipler Arasi Bilgi Degisiminde Lenient Approach to the Exchange of

Misamahali Yaklasim

7’

Information Between Competitors

Norve¢ Rekabet Temyiz Mahkemesi, kitap The Norwegian Competition Court of Appeal has
yayincilari arasinda fiyat bilgilerinin ruled that the sharing of price information between
paylagilmasinin, rekabetin ama¢  bakimindan book publishers does not constitute a restriction of
kisitlanmasint ~ teskil  etmedigine  hiikmetti. competition by object. Before turning to the Court's

Mahkemenin degerlendirmesine gec¢meden evvel,
kararin arka planina kisaca deginmekte fayda
bulunmaktadir. 1 Kasim 2022'de Norve¢ Rekabet
Otoritesi, Norvec'in en biiyiik dort kitap yayincisinin
bir cevrimi¢i veri tabami aracilifiyla gelecekteki
fiyatlarina iligkin bilgi degisiminde bulunduklarina
karar vermigti. Otorite s6z konusu davranisi,
rekabetin ama¢ bakimindan kisitlanmasi olarak
degerlendirmis ve toplam 545 milyon NOK para
cezasi vermistir. Ancak gectigimiz Norve¢c Rekabet
Temyiz Mahkemesi, otoritenin kararin1 oybirligi ile
iptal etti. Mahkeme Oncelikle, taraflar arasinda
degisilen fiyat bilgilerini, gelecege iliskin degil, cari
olarak degerlendirdi. Bu dogrultuda, fiyatlarin veri
tabanina kaydedildikleri anda yayincilar igin

baglayici olarak nitelendirildigi vurgulandi.

assessment, it is useful to briefly touch upon the
background of the judgement. On 1 November 2022,
the Norwegian Competition Authority found that
Norway's four largest book publishers had
exchanged information on future prices through an
online database. The authority considered this
behaviour as a restriction of competition by object
and imposed a fine totalling NOK 545 million.
However, the Norwegian Competition Court of
Appeal unanimously overturned the authority's
decision, recently. Firstly, the Court considered the
price information exchanged between the parties as
current, not future. Accordingly, it was emphasised
that prices are binding for publishers as soon as they
are recorded in the database.

Kasim - November 2023
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Bir diger temel soru ise, bilgi aligverisinin 6zel
kanallar diginda gerceklesmesine ragmen amag
bakimindan rekabeti kisitlayict  degerlendirilip
degerlendirilemeyecegiydi. Mahkeme, AB ictihadina
ve Komisyon’un yatay igbirligine iliskin kurallara
atifta  bulunarak, gelecege yonelik, baglayici
olmayan fiyat sinyallerinin tiiketiciler nezdinde
hicbir fayda dogurmadigini ya da ¢ok az fayda
dogurdugunu, bu tiirden bir bilgi aligverisinin amaci
itibariyle rekabeti kisitlayici olabilecegini ifade etti.
Ancak, fiyatlar baglayict oldugundan, davranigin
amaca itibariyle bir kisitlama olarak siniflandirilmasi
icin gereken sartlarin karsilanmadigi, bunun yerine
etki degerlendirmesi yapilmasi gerektigi belirtildi.

Latest Competition Law
Developments: Turkey & Global

Another fundamental question was whether the
exchange of information could be considered
restrictive of competition by object even though it
took place outside private channels. The Court,
referring to EU case law and the Commission's
horizontal cooperation antitrust rules, held that such
an exchange of information may be restrictive of
competition by object, as forward-looking, non-
binding price signals may result in little or no benefit
for consumers. However, since the prices are
binding, the conditions for classifying the behaviour
as a restriction by object are not met and an effect
assessment should be conducted instead.

Kasim - November 2023
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AL AUTORITA GARANTE ¢
DELLA CONCORRENZA &<
AGCM |E DEL MERCATO

Italyan Rekabet Otoritesi - Italian Competition Authority

Havayolu Tagimaciliginda
Upygulanan Fiyatlandirma
Algoritmalar1 Mercek Altinda

C/’)r

Pricing Algorithms in Airline
Transport Under Scrutiny

Italyan Rekabet Otoritesi, Sicilya ve Sardunya'ya
giden ve gelen giizergdhlarda hava yolu yolcularina
yonelik fiyatlandirma algoritmalarina iliskin bir
sektor incelemesi baglatti.

Inceleme baglatilmasina yonelik kararin, hava
tasimaciligi talebinin yeniden canlanmasiyla birlikte,
2022 yilindan bu yana talebin en yogun oldugu
donemlerde yiiksek fiyat

belirlenmesine dayandig ifade ediliyor.

seviyelerinin

Inceleme kapsaminda, fiyatlandirma algoritmalarn,
piyasanin isleyisi ve tiiketicilere sunulan teklifin
hiikim ve kosullar1 {zerindeki olasi
etkilerinin degerlendirilecege ifade ediliyor. Ek
olarak, ucak bileti fiyatlarmin ve ¢esitli
bilesenlerinin kamuoyuna nasil iletildigi de mercek
altina alinacak.

olumsuz

Otorite, durum tespitinin ardindan, rekabetteki
aksakliklar1 gidermek ve piyasalarin igleyisini
iyilestirmek amaciyla diizenleyici degisiklikleri

tavsiye edebilecek veya sirketlere davranigsal veya
yapisal tedbirler uygulayabilecek.

The Italian Competition Authority has launched a
sector inquiry into pricing algorithms for airline
passengers on routes to and from Sicily and Sardinia.

It is stated that the decision to initiate an inquiry is
based on the resumption of demand for air transport
and the high price levels set during the peak demand
periods since 2022.

The review will assess the possible adverse effects of
pricing algorithms on the functioning of the market
and the terms and conditions of the offers to
consumers. In addition, the way in which airline
ticket prices and their various components are
communicated to the public will also be scrutinised.

Following fact-findings, the authority may
recommend regulatory changes or impose
behavioural or structural measures on companies in
order to remedy distortions in competition and
improve the functioning of markets.
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